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Response of the Ethics Committee of the Royal College of Obstetricians and 
Gynaecologist to Nuffield Council on Bioethics consultation document The 

ethics of prolonging life in fetuses and the newborn 
 
 
The Ethics Committee was pleased to be able to discuss this important consultation document 
face-to-face with members of the Working Party on 5th July and the RCOG is grateful for the 
extension to the deadline to reply. 
 
We look forward to the comprehensive and critical analysis of current law in the Report 
(clearly increased in the neonatal field since the Report was first envisioned).  We believe 
that the best way to protect fetuses (whatever their moral status, and even assuming it is full) 
is by working with mothers. Present law, by being ‘hands-off’, raises maternal altruism and 
responsibility, and encourages trusting relationships with care-givers.  Present abortion law 
allows a wider range of management options for the complex and unique dilemmas faced by 
pregnant women and restrictions might lead to perverse and hurried decision making. We 
remain opposed to the partial ‘fetal life’ consultation (as it stands), whilst very much 
supporting the important considerations of issues in neonatal life and where any changes in 
practice or law would impact in obstetrics.  We would particularly like the Working Party to 
consider the wider issues of support and information for parents, and to think more radically 
about non-resuscitation, withdrawal of treatment decisions, the best-interests test and active 
euthanasia as they are means of widening the management options available to the sickest of 
newborns. Thus, potentially, there could be more flexibility in individualising care for each 
infant, and family.  We recognise that neonates are extremely vulnerable, both to neglect but 
also to overzealous invasive treatments (as they do not have their own voice).  
 
Most of the following comments relate to issues relating to pregnancy or immediate neonatal 
life, directly impinging on the work of Members or Fellows of the RCOG. 
 
General Comments 
 
Our understanding is that the Nuffield Council initially considered examining end-of-life 
decisions, and making a comparison of issues at both ends of life (i.e. the young with the 
elderly), but that this was too large a subject, so it was decided to concentrate on end-of-life/ 
prolongation-of-neonatal-life.  Realizing that they would be unlikely to run separate 
consultations on neonatal and fetal life, it was decided to examine them together, but in a way 
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that has only considered the fetus just before birth.  Whilst we would not shy away from 
discussing any problematic ethical areas, we do not consider this good reasoning and the 
result is that there appears to have been an underlying, hardly conscious, drift or “ethical 
creep”. The consultation thus is muddled and attempts to cover too much in a mixture of 
areas.   
 
Through the document, there is a failure to distinguish between fetuses and newborns, 
appearing to discount the pregnant woman rather than the fetus as the patient, and no 
distinguishing of  anti-abortion arguments.  Even accepting that the lay/ social view of fetuses 
and newborns may be less clear than the law (which clearly distinguishes them), we agree 
with the BMA position: ‘We are particularly concerned about the way in which treatment 
decisions for fetuses and newborns are considered together in the consultation document when, 
in our view, the two issues need to be kept entirely separate.  The decision making process is 
completely different, not only legally but also ethically, given that any intervention for the 
benefit of the fetus requires invasive procedures to be undertaken on the mother.’ If pregnant 
women’s autonomy is a ‘given’ it might be better that it were stated and women appeared in the 
terms of reference. 
 
We think that it is wrong to open the debate about abortion, even unintentionally, from a 
‘back-door’ rather than in its totality. But, we would go further than the BMA statement that it 
is not "wise" to slide from neonatal issues to abortion-related issues.  Referring to what it is 
wise to discuss can be mandarin-speak for "you will get into trouble if you discuss this", 
whereas the RCOG recognises the need for proper discussion about abortion.  However, we 
believe there are principled arguments to draw the line in this consultation.  The document, 
rightly, argues that in law and morality, women's autonomy over their own bodies takes 
priority over the partial and limited interests of the fetus in situations where these conflict, so 
muddying the waters makes the task of the Working Party harder.   
 
The fact that the fetus, until the moment before birth lives inside its mother, with no means of 
helping, accessing, harming (or intentional killing/termination), except via her, makes 
pregnancy completely different from any other medico-moral-legal subject. This 
institutionally driven consultation did not start with concerns of pregnancy, so by not 
examining the totality of moral and legal issues throughout pregnancy, both the fetus and the 
mother are dealt with inadequately. The issues of the moral status of the fetus, and 
termination of pregnancy should be addressed in their entirety or separated out.  It is not 
possible to bite off a bit of termination or a bit of pregnancy, or some fetuses from the whole 
class of fetuses (only being interested over 12 weeks, or 20 weeks, or 24 weeks for example), 
or to only consider the mother’s responsibilities at the end of pregnancy.  Any moral or legal 
arguments used inevitably impact upon and extend back to the beginning of pregnancy.    
 
Further explanatory notes given to the Chair of the Ethics Committee on 30/6/05 only 
reemphasised this concern. It is stated that the Working Party is only covering those issues 
that arise after 12 weeks, and is not debating the main issues on the abortion of healthy 
fetuses. It aims to look at late abortion because this affects consideration of treatment options.  
The notes then state that it could not avoid discussing TOPs from around 20 weeks or more 
because this is approaching the limit of neonatal survival.  Again, it appears there is 
confusion in the Working Party thinking.  The main issues (morally and legally) on abortion 
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do not change at 12 weeks. They do not relate to whether fetuses are healthy or not.  Late 
abortion is not defined as over 12 weeks. Neither 12 nor 20 weeks are close to the limit of 
fetal survival. The issue about attempting to resuscitate a baby born spontaneously at 20 
weeks is completely different from termination.  There are clear RCOG guidelines about 
performing feticide for terminations after 21 weeks.  Late abortion does not affect treatment 
options after birth.  
 
Concentrating on making a connection between termination and neonatal medicine around 
viability issues ignores the fact that terminations (for severely handicapping conditions) can 
presently be performed up until term.  Another way to look more coolly at the discrepancies 
is by getting away from the verge of viability.  At present, a pregnant woman at 32 weeks can 
decide to refuse or withdraw treatment for her clearly viable fetus (let us say by refusing early 
delivery in IUGR or a Jehovah’s witness refusing repeated fetal blood transfusions in Rhesus 
isoimmunization), or to have a termination (for example for severe spina 
bifida/hydrocephaly) because of a diagnosis. Her decisions may lead to the death of her baby. 
She would not need to make decisions, nor could she refuse treatments, if an equally sick 34 
weeker were born. There are no civil or criminal remedies, but as such cases are very rare, 
and as the mother bears the entire weight of guilt and moral opprobrium, and as no simple 
contained legal solution can be found, there is no urgency to change.  
 
If the Working Party think these differences from the treatment of the neonate are wrong they 
might wish to argue for enforced treatments in pregnancy (at any stage, as the blood 
transfusion for anaemia can save life before and after viability), enforced caesareans (and 
would they be justified at 38, 28 and 24 weeks?) and against termination of pregnancy 
(explaining why a TOP for mild spina bifida at 18 weeks would be acceptable, but not for 
severe spina bifida at 26 weeks). Or they accept the discrepancy (as the fetus is inside the 
mother and everything is different morally and legally). Or lastly, these “inconsistencies” are 
arguments for more parental involvement in decisions to withdraw treatment after birth, or 
for assisted euthanasia – a discussion the Working Party (despite claiming it envisions ‘blue-
sky’ thinking) has not really opened up.  The Ethics Committee does not have a view on any 
of these latter matters, excepting to note that there appears to be a pro-life and anti-abortion 
undercurrent in the failure to see euthanasia equally as an issue for debate. 
 
The issue of fetal suffering also does not lead logically to a discussion about whether later 
terminations are right or wrong (even if used as such rhetorically by pro-life groups).  It 
merely leads to a discussion about whether and how suffering (if it exists) should be relieved 
in both natural disease and abortion (maybe a feticide would be better than a lingering death 
in utero from severe early onset growth restriction or fatal chromosome anomaly even in 
those women who would abhor termination?). It is notable that expressed concerns about the 
potential suffering experienced by a 23 week fetus or baby has only extended to “people have 
begun to query whether later terminations are right” and not to “querying whether prolonged 
intensive care with high death and disability rates are right”.  Concerns about suffering might 
equally lead to a positive argument for resuscitation limits of the extremely premature infant, 
or to intentional assisted dying (as nationally, many more babies are affected and may be 
suffering from multiple, repetitive and invasive neonatal treatments). 
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We agree with the observation that there is variation with regard to late TOP as a ‘treatment 
option’ in different centres, and it cannot be right that in one centre a woman can obtain late 
TOP for a particular condition but not in another.  If the late TOPs that are offered are legal, 
this is an equity of access argument for increasing provision of late TOP (probably via the 
regional fetal medicine units).   
 
Specific comments: 
 
Terms of reference (p 6)  
 
The choices and omissions in the Terms of Reference lead to a strange direction of travel. 
“Prolonging life in fetuses” is an odd concept that appears inappropriately transplanted from 
the neonatal focus of the consultation. Pregnancy prolongs the life of fetuses. It is hard for 
pregnant women to do anything else. Abortion or delivery are the two acts that shorten fetal 
life. With an abortion the intention is to end the pregnancy and the life of the fetus by killing 
it (directly by feticide, or indirectly by miscarriage/labour). Induction of labour or caesarean 
section, might save, rather than prolong, the life of a sick fetus who was unwell and might 
otherwise die (and be stillborn). The number of interventions in pregnancy that prevent death 
or damage are quite limited still, though transfusion for anaemia would be a major exception. 
 
Women are noticeably absent from the terms of reference and throughout the consultation 
document. They are absent as pregnant women, as the main carers for the newborn (and 
suppliers of breast milk), and as the mainstay of families caring for children. They are even 
absent in the term “fetal surgery”. It is impossible to perform procedures and surgery on 
fetuses except through mothers, who bear a medical risk and no benefit to themselves. The 
term is thus more properly “maternal-fetal surgery”.  
 
Introduction (p 7)   
 
It is commendable that the introduction refers to “parents” throughout, thus recognising the 
father’s role, if not that of the wider ‘family’. Nevertheless, in many situations there is only a 
mother. With respect to decisions about fetuses it would be wrong (as stated page 7 para 2 
line 5) to refer to the research that “helps parents and doctors make decisions”. Legally, tests, 
interventions, consent and responsibility lie only with pregnant women and their doctors.  
 
Background (p 9) 
 
The section on the moral status of the fetus is inadequate. Although there is a belated section 
on when the fetus acquires legal personality, the wording is unclear and the positioning is too 
late into the document, as if the legal position had to be acknowledged grudgingly, and, in the 
summary of the Abortion Act, inaccurately on page 11. Over 24 weeks, termination may be 
legal if there is a risk to life, or a grave permanent risk to mental health or a substantial risk of 
such physical or mental abnormalities that the child if born would be seriously handicapped.  
 
Citing the Human Rights Act as emphasising a universal right to life is also misleading.  We 
do not agree that the application of Article 2 to fetuses and the newborn remains entirely 
undetermined (see Grand Chamber Judgment in the case of Vo vs. France.application no. 
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53924/00. Hearing Strasbourg on 10 December 2003. The Court considered that the issue of 
when the right to life begins was a question to be decided at national level. The Court was 
convinced that it was neither desirable, nor even possible as matters stood, to answer in the 
abstract the question whether the unborn child was a person for the purposes of Article 2 of 
the Convention. The Court's judgments are accessible on its Internet site 
http://www.echr.coe.int) 
 
The first paragraph gives the impression that all babies now survive at younger ages than 28 
weeks, and that 28 weeks was previously a clinical watershed, rather than a legal one. The 
principal change is in fact legal rather than clinical: the lowering of the permitted gestational 
age for abortion to 24 weeks, which was taken entirely on political grounds. When David 
Alton brought his bill to lower the gestational age, Parliament was asked to vote successively 
on 18 weeks, 20 weeks, and so forth, until compromise was finally reached on 24 weeks.  We 
agree that the debate in Parliament was chaotic and uninformed, but that, of itself, does mean 
the genuine debate needs to be pursued here and now. The lowering of the abortion age limit 
did not open the way for measures taken to improve survival, as survival had already 
improved. There have not been dramatic or significant reductions in ‘viability’ in the past 
decade.  There have been no prosecutions or public concerns (barring Jepson, which may 
have been more to do with the correct application of the law rather than the wrongness of the 
law in itself). 
 
Under “all sorts of decisions are involved” page 9. Other sorts of decisions involve how a 
baby is born (vaginally or abdominally), and the use of resources (for example neonatal care 
including ventilation for lethal conditions which we are seeing occasionally).  
 
On page 10 reference is made to 2.5% of babies needing intensive neonatal care. It is 
important to recognise that the rising incidence of premature delivery is partly iatrogenic (eg 
pre-eclampsia, where obstetricians may delivery earlier thanks to improvements in neonatal 
care). Practices in reproductive medicine and IVF that lead to entirely avoidable multiple 
deliveries and pre-maturity, although regulated in the UK, can still be criticised. Multiple 
pregnancy increases with rising maternal age (and rapid changes in this recently). With 
respect to spontaneous premature birth it is important to point out the associations with 
inequity, poverty and violence. Primary prevention of pre-maturity through wider public 
health strategies would be welcomed.  
 
Page 10. It is questioned whether it is sometimes wrong to initiate intensive neonatal care.  
Agree.  There is probably more to be done on infant “dignity” as a concept, and the role of “a 
dignified death” rather than a short life experienced as only a series of potentially painful 
medical interventions.  See the powerful letter about medical exuberance in an infant who 
spent most of her first two years in hospital (Noble 2003). 
 
Page 11 under legal definition. It was not clear why the Working Party only refer to avoiding 
considering whether the legal limits for abortion should be “reduced” rather than possibly 
extended.  Is this because there is a prior bias against the present abortion situation; where 
access is controlled by medical practitioners on the basis of medical indications? Even if pro-
life and pro-choice lobbies agreed that there were too many late terminations, there is an 
argument that late terminations could be reduced by making early abortion easier. For 
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example, by removing the necessity for two doctors to be involved in the first trimester. If 
there were a distinction so that abortion could be “on demand” in the first trimester, it could 
be kept unchanged beyond. This might drive women and abortion providers into doing so-
called ‘social’ terminations earlier. Doctors would still be involved with late ‘psycho-social’ 
and medical terminations.   
 
It is politically naïve to claim, as in the final paragraph on page 11, that abortion issues are 
beyond the remit of the consultation. In contravention of the legal position, the document’s 
discussion of fetal surgery apparently accepts that the fetus is the patient, with the mother 
being merely a container: an insidious form of ‘pro-life’ argument which has gained 
increasing ground in recent years (Daniels 2002). There is no discussion of consent in the 
pregnant woman; a bland assumption is made that ‘open fetal surgery’-- actually meaning 
‘open mother surgery’-- is ‘minimally invasive’ and that a responsible mother would 
invariably consent.  
 
More generally, any guidelines resulting from the document would inevitably have an impact 
on the abortion issue. If, in the extreme case, the Council were to say that all fetuses beyond 
20 weeks should be intensively revived, there would be a glaring contradiction between that 
and allowing abortion (on other grounds than serious risk to the mother or gross fetal 
abnormality) up to 24 weeks, as the law now does. Pressures might well mount for a change 
in the law.  
 
 
Question 1 (p 16) 
 
This is a leading question: does the respondent consider that there are ever circumstances in 
which we should override the will of pregnant woman, with helpful examples. There is no 
mention of the law: following a muddied series of decisions beginning with Re S (1992) it is 
clear that there are no circumstances in which the pregnant woman’s refusal to consent can be 
overridden. By implication, there are likewise no circumstances in which the woman’s refusal 
of any other intervention should be overridden.  
 
The RCOG opinion on enforced caesareans and other interventions has recently been revised 
by the ethics committee (though not yet reissued).  We do not believe there are any 
circumstances when it would be appropriate to override the wishes of a competant pregnant 
women and enforce treatment. The right to bodily integrity cannot be eroded a “little bit”. It 
would be impossible to enforce and would potentially drive women from antenatal care 
(Bewley 2002).  It would not ever be appropriate to override her wishes and do anything that 
required touching as her consent is required to stop this being an assault.  It may be tough to 
have to work with women only using persuasion, but the concept of “maternal-fetal conflict” 
is more theoretical than real. The more usual is “mother-doctor conflict”. Doctor’s advice and 
prognostication is not always accurate. The reality of legal rights only after birth stays the 
hands of the over-enthusiastic, and is an important watershed for abortion and protecting 
pregnant women’s rights. It is not possible to give a little bit of a legal right to the fetus. 
Finally, there might be practical problems in implementation; finding doctors and other 
health care professionals who would be prepared to forcibly treat pregnant women who 
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resisted (in terms of holding pregnant women down, giving an anaesthetic or a fetal blood 
transfusion). 
 
The only circumstance where it would be appropriate to override the wishes of the pregnant 
woman would be where she is requesting unnecessary dangerous or futile treatment which 
would have no benefit, or even harm, to herself or her baby. In terms of overriding the wishes 
of women to undergo harmful procedures for dubious benefit, doctors need support to 
withstand demands for clinically inappropriate ventures (see recent GMC/Burke debate).  We 
discussed difficult situations where women wish to see their babies alive for a short while for 
emotional completeness, rather than risk their death in labour (for example with 
uncorrectable congenital heart conditions or fatal chromosome anomaly), and are prepared to 
take surgical risks of caesarean section.  Sometimes parents might request futile treatments 
(for example shunting).  
 
This emphasises the need for emotional support and availability of accurate information for 
parents, who may cherish the hope of an unexpected or miraculous improvement in 
prognosis. It is very hard to accept that a baby is going to die, particularly when it is inside a 
mothers body, moving and only seen via complex machinery and third party reports from 
doctors.  Many members of the team caring for parents, including midwives, can provide this 
support but have to be sensitive and consistent. Midwives in particular, have a role in 
supporting parents with a dying baby in the delivery room.  
 
The measures that may be appropriate to take to sustain the life of a fetus or correct its 
abnormalities before birth are immensely variable; from scans to monitor the situation, to 
orally administered drugs (eg anti-arrhythmics), hospital admission or invasive treatments 
(such as intrauterine transfusions).  Even highly invasive and experimental surgery has been 
undertaken in other countries.  The general principles are that the mother should be informed 
as to their nature and purpose, they should be evidence-based, or under research 
investigation, and should pose minimal risk to the mother.   
 
 
Question 2 (p 16) 
 
This Question should be the focus of the consultation, and we understand refers only to the 
newborn. It needs to be spelled out in much greater detail if such is to be the case. We 
expressed the view that the Working Party need to separate out empirical from normative 
questions. 
 
It is not possible to draw up a list of diseases or circumstances where it would not be 
appropriate to use medicine or surgery to prolong the life of the newborn. It should be done 
by the usual balancing principles; where we assess harms and benefits of life-prolonging 
treatments in order to get to a life that is worth living or valued. This is a wider debate than 
merely neonatology, and whatever the criteria for assessing this are, the question is whether 
there should be other factors for babies such as being wanted (by their parents or other carers) 
and having the potential to make some, even if small, contribution to wider society.  With 
laws that permit abortion, particularly for serious handicap, these considerations do appear to 



This response was submitted to the consultation held by the Nuffield Council on 
Bioethics on Critical Care Decisions in Fetal and Neonatal Medicine: Ethical issues 
during March to June 2005. The views expressed are solely those of the respondent(s) 
and not those of the Council. 
 
 

exist for fetuses at least.  This is an area where there is less leeway for not prolonging the life 
of some newborns, than for termination.  
 
Section 2 Ethical issues (p 17)  
 
It is unclear what “full moral status” means. Is it the same moral and legal rights that are 
accorded to those already born (child or adult)? They do presently have different legal rights.  
Even if one believes in some concept of full moral status of the fetus, in pregnancy there 
would be the unique situation of one being with full moral status inside another with full 
moral status. It can still be argued (even if full moral status is achieved before birth, which is 
not conceded) that the freedom of pregnant women should not be restricted. Whilst it is true 
that some people might wish full legal status should match full moral status (which might 
start early in utero, or at a later stage in infancy on achievement of ‘personhood’), it is 
impossible for both mother and fetus to have it at the same time. If a fetus has legal status that 
means anything, the pregnant woman has less than her non-pregnant counterpart. It is just not 
possible to accord the same legal rights to a fetus as its mother as they cannot be physically 
separated and only one can oblige the other. A fetus cannot be helped by anyone except 
through the agency of its mother.  Pregnancy, with all the risks, restrictions and 
responsibilities it brings, should not make women lesser in the eyes of the law. Having a 
“hands off” legal system may indeed enhance women’s sense of moral responsibility for the 
fetus they are carrying.  
 
It is also not clear why the question of moral status should turn on the practical issue of fetal 
pain. There might be entities, such as animals, for whom we would think it right to limit pain, 
even without according moral status or legal rights.  Some people have expressed concerns 
that the birth process itself, and particularly instrumentation with forceps, might be painful to 
the emerging fetus/neonate. These are arguments that have even been employed by some to 
justify caesarean section, as the avoidance of vaginal birth in the fetal interest. It would be 
important for the committee to distinguish (a) physiological stress, reflex behaviours and 
stress responses from (b) pain. It may well be that, in a misguided way when trying to 
minimise pain, we could be interfering with vital physiological processes For example, babies 
who are born by elective caesarean have lesser responses to painful stimuli later than those 
born vaginally.  However, another explanation for the phenomenon might be that a baby who 
has not experienced labour and/or a vaginal birth has lost its ability to mount an appropriate 
stress response to a painful stimulus. 
 
Page 17 final paragraph. What treatment of the fetus could be given directly and not via the 
mother? This seems to be a physical impossibility and an example of the “invisibility” of the 
mother in the Working Party consultation. Even cleaning out a baby’s mouth after the head is 
born requires maternal co-operation. All other treatments whether using imaging modalities, 
needles, vaginal examinations, open uterine surgery or medication are via the mother.  There 
may be further invasions of the fetal body with needles but this is not a very relevant 
distinction, except in terms of fetal pain relief. 
 
The wording of option (c) (page 18 box 2) sounds very emotive as the babies in (a), (b) and 
(d) could also be in the arms of the mothers and father, and thus it brings home the reality of 
the situation to the reader, but in a biased way for (c) only.  It also makes an underlying 
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assumption that a baby has both a caring mother and father. A significant minority of 
pregnant women are single and unsupported (and some even in violent relationships that have 
caused the pre-maturity). Because of non-paternity we are only sure of the mother of the new-
born. In our mixed and culturally diverse society the statement in (c) makes an assumption 
about nuclear families that may not hold for all (albeit it is the most common and valued 
pattern). (d) is confusing as it seems to cover both the issues of life-shortening treatment 
under double effect and intentional killing. It might be worthwhile adding option (e) a 
deliberate intervention to cause the death of an infant.  Whilst pointing out that this presently 
would constitute homicide, this might be something the Working Party would wish to leave 
alone, or contrast with the Dutch system, or suggest a wider debate about changing in the law 
(as per the Assisted Dying Bill).  The RCOG Ethics Committee does not have a view that we 
would like euthanasia to be discussed, but do feel that it has to be covered and debated for 
completion and consistency’s sake, especially if you have been given a mandate to think 
widely.  If life-shortening and deliberate interventions to kill infants were available, they 
might have an impact on obstetric decision making, even preventing some late abortions, as 
some parents would be more confident about continuing a pregnancy and taking a risk on 
outcome. It would be relevant to the inequity that a termination for a serious abnormality 
found on ultrasound might presently be possible in utero at 28 weeks for one couple, but 
another couple with a baby born without warning at 24 weeks, with just as bad a prognosis, 
have no choice about their parenting responsibilities.  In particular, if assisted dying 
legislation is to be anticipated or enacted at the other end of life, now would be a pertinent 
time to discuss this. 
 
There are a number of other clinical reasons to separate questions of viability from moral 
status and late termination. Most importantly, some potentially healthy fetuses may not get 
treatment (e.g. lasering in twin-twin transfusion or platelet transfusions) or await further 
assessment (eg the observation of mild cerebral ventricular dilatation or growth in early onset 
growth restriction) if the option of a late termination is not available in the case of severe 
brain damage. Some women may choose to terminate a normal pregnancy rather than taking 
the risk of waiting to see how the condition and treatment progresses. Some women may be 
forced to choose involuntary infertility rather than attempt pregnancy with the risk of a 
recurrent condition, if late abortion is not an option. Other women may only present in the 
third trimester, or have diseases that are only diagnosable then (e.g. late-onset genetic and 
traumatic or bleeding disorders that might cause intra-ventricular brain haemorrhage) and the 
law on late termination has enabled them to choose to end the pregnancy rather than 
delivering a live handicapped baby.  Keeping the present options regarding late abortion is 
similar to keeping withdrawal of treatment from the neonate as an option – (only without the 
uncertainty that withdrawal of treatment may not lead to death in the neonatal period). 
 
 
 
Question 3 (p 18) 
 
(1) We recommend that the Working Party find an escape route from the irresolvable 
questions on moral status, relating to arguments made above.  The Working Party should not 
consider the moral status of the fetus as this has exercised philosophers and law-makers for a 
long time and will continue to do so, whatever their deliberations.  Even if the fetus has full 
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moral status (which is not averred), the RCOG Ethics Committee believes that this makes no 
difference to laws regarding the freedom of pregnant women. Although there may be few 
developmental differences we see a real difference between being inside and outside, 
between the ‘almost-born’ and ‘just-born’. 
 
Although there may be a political impetus to treat the fetus as a child, as referred in our joint 
discussion, this should be resisted.  Many of the purported concerns about fetal damage and 
‘abuse’ are exaggerated, and reflect prejudice in our society against the poor, marginalised, 
and most vulnerable of women. Getting women such as substance misusers into any form of 
antenatal care, stabilization or rehabilitation is a challenge, and likely to be inhibited by more 
aggressive legislative actions. For example, removing immunity from civil liability in the 
Congenital Disabilities Act, will not help babies, whose financial situation is their mothers 
anyway. Punishing women again (who invariably feel guilty both about avoidable and 
unavoidable damage to their children) achieves little except vicarious satisfaction.   
 
Changing medical practice should make no difference to any of the principles involved. (2) 
and (3) are ethical principles the working party might consider because they relate to medical 
acts or omissions and medical judgements about the quality of life and are more important, 
real and practical questions in neonatal practice. 
 
Section 3 Social issues (p 19) 
 
Page 19 paragraph 3: Is the implication that developing countries and societies do not place a 
high value on very young life intentional?  It is not clear whether you mean  monetary or 
sentimental value. There is a difference between placing a value on a life and being able to do 
anything about it when resource poor.   
 
Question 4 (p 21) 
 
Question 4 asks whether the working party should consider such questions as how the mass 
media affect public perceptions on this issue. As we have seen from the recent intervention of 
the Archbishop of Canterbury on mass media influence, this is an issue on which everyone 
has strong opinions. That does not make it a productive issue for a consultation exercise. As 
the BMA response points out, this is a question for an empirical study. Empirical and 
normative questions need to be distinguished. 
 
The questions about religious and spiritual influences on decisions and how the mass media 
influence decisions seem to be empirical questions. They are not questions the Working Party 
should consider, as they can be answered better by good research than by soliciting opinions. 
It would be good if the Working Party recommended that more research was done on these 
areas. The question as to where our views on disability come from would also be important, 
but maybe particularly the views of doctors and individuals who are involved in decision 
making. Doctors may hold the same, less or even more stigmatising attitudes towards the 
disabled. They might have developed a tolerance secondary to understanding the failings of 
the body, or, on the other hand, they may consider health to have some moral value and thus 
look down upon the unhealthy as “weaklings”. It could be argued that doctors are in a better 
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position to know about diseases. However, they may have psychological factors, fears and 
phobias about illnesses that are peculiar to their profession.   
 
Question 5 (p 22) 
 
Question 5, who is best placed to judge the quality of life for a child, again runs together born 
children and fetuses, at least by not separating them out explicitly. As the BMA points out, 
the question of who is best placed to judge the quality of life for a fetus does not arise; the 
mother has absolute right to give or withhold consent to any treatment in utero or to 
termination, within the limits of the Abortion Act 1967. 
 
Page 22. Although the parents of an existing child or the carers of such a child are probably 
best placed to judge its quality of life, it cannot only concern the parents or carers. They may 
project their fears, hopes and expectations onto a child (as happens with the non-disabled 
also). Depending on the particular problem, experts in that condition will have a contribution 
in terms of prognostication and communication. With respect to the life of a fetus, the 
mother’s decision should carry the most weight as the fetus is inside her and nothing can be 
done without her legal consent without it being an assault. The decision should be made with 
expert advice on the appropriateness of intervention, the likelihood of success and the 
avoidance of futility. Obstetricians sometimes need help when declining to monitor or 
operate upon women whose fetuses are not viable, or who have fatal conditions. They should 
be able to refer to colleagues if they consider that “respecting the women’s autonomy” 
conflicts with professional duty “not to harm”. Occasionally women state that they want to 
see their baby alive and hold him/her, even if it is only for a short while. They might request 
a caesarean section to avoid a stillbirth, even if neonatal death is inevitable.  This has 
implications for the health of the mother, both in this and future pregnancies, and can be seen 
as using the baby as a means to another’s end. If pregnant women and doctors cannot agree 
on an intervention the doctor recommends, so long as the woman is competent, the matter 
ends, and doctors cannot act.  However, the converse is less clear. Doctors should be 
encouraged to seek second opinions but not act if they feel requested interventions are not 
clinically mandated. The Courts should only be involved when women are incompetent. 
Social Services should be involved, as usual good practice, if women are identified as posing 
a future risk of neglect or harm that might arise after birth. For a newborn baby, the decision 
maker with most weight ought to be the person with most interest in the outcome (usually the 
mother who is always a legal parent) with the help of the expert on appropriateness and 
likelihood of success or futility (i.e. the paediatrician), both acting in the child’s best interest. 
As most parents act in their child’s best interest, and agree with the paediatric advice, this 
should rarely result in conflict.  
 
When parents are involved, the mother’s view should usually take precedence (but not 
always). The mother generally has a closer relationship than the father at this stage. Although 
they are both 50% genetically related, she has carried the fetus for the duration for the 
pregnancy, and given birth, has a close breast-feeding or milk-providing relationship and 
usually will be the primary carer socially in the longer term. The Working Party makes its 
recommendations as if there were equality between men and women which is controversial.  
We discussed fathers’ interests and how to involve and represent these both before and after 
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birth, recognising that his input before birth can really only be through the nature and quality 
of his relationship with the mother. 
 
We discussed the extension of the primacy of maternal interests and influence beyond 
pregnancy and the nature of the intimate mother-baby dyad relationship, whilst also 
acknowledging other patterns of child rearing (non-mothers as primary carer, collective 
parenting, wet-nursing).  It is moot who is the primary carer of a very sick neonate on 
intensive care; the parents or nurses (whose voices and concerns about cruel and futile 
treatment must be heard), but of course, if the child may return home, it will return to the 
mother/parents as primary carers.  
 
Who else should be involved? A guardian ad litem in cases of conflict. People should use the 
law to challenge medical advice whenever they choose to go. Sometimes the courts get 
involved in disputes, precedents are set and the areas move on. For example, the Court 
judgement that ensured a baby with Down’s syndrome and oesophageal atresia was treated 
surgically, against its parent’s wishes, rather than being allowed to die, which changed 
attitudes and medical practice towards children with Down’s syndrome. Going to the Courts 
should still be seen as a failure of communication and a last resort, but not as a wrong in itself 
reflecting badly on any party as there will always be some fundamental conflicts requiring 
legal help. 
 
Section 4 Economic issues (p 23) 
 
On page 24 the reference to the cost of bringing up a child with a severe disability seems very 
small, especially compared to the payments that are made in negligence cases. The 
information seemed out of date, or merely the parental cost and we are pleased to note that 
there will be more literature about the range of relevant economic costs. 
 
Most babies who leave hospital with severe (or even quite moderate) disabilities get pitifully 
little help from the state: if a mother really knew the real, life-long costs of caring for such a 
baby, and also knew that the chances of the central or local government paying anything near 
enough to cover such costs are very low, perhaps she might feel differently about aggressive 
resuscitation and treatment of her premature baby (Heath and Smith). Perhaps her doctors 
might as well.  Bringing up a very damaged baby, without nearly enough help, and to such a 
very uncertain future, would profoundly affect her life and her partner’s and her other 
children’s. The estimate of costs on page 24 ignores the immense emotional and social cost to 
mothers and families in many cases, which often they did not anticipate. One possible tragedy 
in these cases is that parents who want everything possible done to save their baby can 
receive a terrible shock when they get home and realise what’s actually involved, for the baby 
and for themselves. Naturally enough, hospital staff are not  keen to paint a picture of the 
worst possibilities especially when they cannot accurately pinpoint exactly what disability 
each child will have at an early stage. 
 
Question 6 (p 24) 
 
Some weight should be given to economic considerations as there is a real issue in neonatal 
units of “bed blocking”; whereby women have to be transferred in labour to other units 
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compromising both their and their babies’ care. One of the problems of the “success” of 
neonatal intensive care is that the practitioners are always pushing the boundaries. There has 
been a constant need to expand numbers of cots to cover the increasing tendency to try and 
rescue baby at lower and lower gestations.  
 
The economic considerations are much less in terms of fetuses. It can be an issue for the 
extreme iatrogenic premature delivery of some very growth restricted fetuses who previously 
were not considered viable, or those with extremely early pre-eclampsia who would 
previously have been aborted, as these babies turn into long term survivors (often with 
disability), and use beds, resources and money. 
 
Question 7 p 24  
 
There are reasons not to give the same weight to a QALY for a newborn child as a middle-
aged or elderly person. A child has longer to live than an elderly person and adjustment 
should be made for the years to come (indeed, it is). A QALY for a newborn child can be 
extrapolated into the joy and quality of life, or lack of it, that child brings to its carers, its 
family and its siblings. Rawls’ argument is that an older person who has lived their life has 
less call on the use of resources as they have had their “innings”.  
 
We discussed also the painful truth, that sometimes the best interests of the child (in 
continuing treatment) may be not be in the best interests of the mother, or of the family and 
that there might be ‘counter-QALYs’.  The Children’s Act insists that giving or withholding 
care must depend on a child’s best interests, and the mother’s and family’s best interests do 
not legally have any role in such a decision, let alone an equal role. It may be that in practice 
they often do. We also discussed the differences in approach in individual families where 
there may be many demanding children already, or no other chance of ever having another 
child, and how difficult that might be if children are supposed to be inherently equally 
precious, but not equally cared for or found differentially burdensome. At the same time, it 
seems from the consultation paper that QALY deliberations can/do in fact take economic 
questions into consideration (such as cost effectiveness to NHS, rationing, bed blocking etc); 
surely that’s rather odd, if the law requires the best interests of the child to be paramount, 
along with the right to life? Isn’t there a certain amount of confusion here?  We would want 
debate about the mother’s and family’s feelings, interests and rights and whether these should 
be agreed to be a highly relevant factor in decision making (as to giving or withholding 
treatment). A very disabled child can mean a disabled family.  
 
Given the enormous complexity of even deciding what criteria might be useful for 
establishing QALY, we wonder whether it is necessarily a useful approach, well-established 
though it is (and we note your comments about the use at a macro level about deciding health 
care priorities). Painful moral decisions cannot really be so carefully systematised.  There’s a 
temptation for philosophers and for ethics committees to second guess all the difficult 
possibilities in these difficult areas, but it really isn’t possible  - it may be that  the effort to be 
exhaustive can sometimes cause confusion and lack of confidence in doctors and can erode 
moral autonomy in patients, and in doctors.  
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Section 5 Professional guidance and the law (p 25) 
 
Page 25 paragraph 3. The consultation is confusing. Termination is only lawful for maternal 
reasons beyond 24 weeks (not “6 months”) if there is a risk to her life, or a risk of grave 
permanent injury to her mental health. 
 
It is simply not true to say (as in section 5 of the document) that advances in care mean 
questions about treatment can no longer be decided by whether survival is possible. The 
criticism is that a) even before the more recent advances in care, there were borderline cases 
where babies only just survived, and b) questions about treatment are not decided on survival.  
Except in the case of termination for gross fetal abnormality, whether survival is possible has 
never been the deciding factor in the case of the fetus. In the case of the born child, whether 
survival is possible is still not the standard for negligence in care for handicapped neonates. 
The question of whether the doctor has a duty of care to a patient cannot rest on questions of 
probability of survival. (Dickenson 2003). A doctor has a duty of care even to the dying.   
 
Page 29: There appears to be an omission regarding ethical guidance for conducting research 
in pregnancy. This might be a recommendation to make to the Royal College of Obstetricians 
and Gynaecologists and/or the Medical Research Council or other involved bodies. 
 
Questions 8 & 9 
 
It is not clear what the problem is that legislation would solve. We did not feel that that new 
legislation regarding pregnancy would be particularly helpful to parents or professionals. 
 
More directive professional guidance might be helpful to parents and professionals, as the 
thoughtful authority of national and professional guidance can help both parties if they come 
into conflict. It would also be helpful to reassure parents that there was no “postcode lottery” 
whereby the active resuscitation of their baby partly depended on the specific medical and 
nursing culture current in a particular unit. There are differences in practice and some units 
strive more or less to avoid withdrawal of treatment than others. There are arguments 
regarding setting a minimum age below which resuscitation normally would not be permitted, 
particularly when looking at the high death rates, long period of critical illness and heavy 
burden of long-term disability. If introduced, it would be important to only allow 
resuscitation below that minimum in properly evaluated research projects or units 
contributing to the collection of network information where the outcome of babies were very 
closely followed up. 
 
For a better summary of the relevant issues about neonatal treatment, see McIntosh (2002). 
The clinical questions concerning treatment decisions when the pregnant woman says ‘no’ 
are discussed in Bewley (2002) and Savage (2002). 
 
There are a number of problems with the definition of live birth in very low gestations. A 
Coroner in one Region has apparently ordered inquests for 18 week abortions as one gasp is 
considered a sign of life and the ‘live birth’ is followed by a ‘neonatal death’ in what would 
obviously not be a viable baby in terms of “being able to sustain life”. Thus the abortion is 
recorded as a live birth and neonatal death (which is strictly correct), but the parents and 
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practitioners have been put through the mill in public and in great fear, even though the CPS 
would be unlikely to take a case for murder in these circumstances. I doubt that they are 
ordering inquests into other 18 week miscarriages where fetuses take a ‘dying gasp’, but this 
is a sign of the political times. Professional advice to coroners might be helpful, or the RCOG 
may have to consider revising its guidelines on feticide, and the DoH will have to think about 
the implications.  The RCOG guidelines on late termination presently recommend feticide or 
an ensuring of fetal death for terminations over 21 weeks, because of some ‘leeway’ needed 
in gestation terms and to be well away from any question of a baby have lungs that might be 
capable of sustaining life.  If that is too close to the minimum gestation of proven occasional 
survival it would be better to advise obstetricians to perform feticides after an earlier 
gestation. I do not believe that medical advances have forwarded the minimum age of 
viability significantly since the change in abortion law but that the anti-abortion lobby is 
galvanising around reducing time limits for abortion.  If we didn’t have the 24 week rule (or 
no abortion law at all, as in Canada), there wouldn’t be the link between viability and 
abortion to attack. Very few abortions are performed late. 
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