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QUESTIONS ANSWERED: 
Question 2: Sampling powers 
 
ANSWER: 
Please see response to Question 4 - this also has relevance to Consultation Question 2(a).  

Question 4: Ethical Issues 
 
ANSWER: 
In this submission, we outline a framework for making ethical decisions relating to the use of 
DNA profiling for forensic purposes. We then briefly discuss how this framework might be used 
to answer some of the specific questions raised by the consultation paper. We limit ourselves to 
questions concerning the storage and use of genetic information, leaving aside questions about the 
storage and use of genetic material. 1. AN ETHICAL FRAMEWORK 1.1 The putative right to 
genetic privacy Ethical discussions of the storage and use of genetic information often focus on a 
putative right to genetic privacy.[1] This right would be breached if one person accessed 
information about the genetic code of another person without the latterâ€™s consent. Since rights 
are normally understood as ethical considerations with a particularly strong normative force (such 
that a right can either never justifiably be breached, or can justifiably be breached only to avert 
some me catastrophe such as the deaths of hundreds of people), we can most naturally understand 
the right to genetic privacy as an ethical consideration which establishes that no person can 
justifiably access anotherâ€™s genetic information without their consent, except perhaps to avert 
some catastrophe. If there is such a right to privacy, then it is difficult to see how any non-
voluntary forensic uses of genetic information could be justified since refraining from using 
genetic information for such purposes would not normally have catastrophic consequences.[2] 1.2 
Why there is no right to genetic privacy We believe, however, that there is no right to genetic 
privacy of the sort discussed above. There are at least two arguments for our position. First, it is 
easy to imagine situations in which it seems that one person can justifiably access the genetic 
information of another person without the second personâ€™s consent. Thus, suppose that Amy 
has some unusual genetic condition such that she cannot safely drive a car. If there were a right to 
genetic privacy, then nobody could justifiably require Amy to reveal that she has this condition 
except to prevent some catastrophe. But intuitively, driving license authorities and perhaps 
potential employers could justifiably require her to reveal this information in the public interest 
even though not requiring her to do so is unlikely to cause a catastrophe. Indeed, there are all sorts 
of ways in which people do access some genetic information about other people â€“ for example, 
by observing their eye colour, their gender and perhaps the health record of their family â€“ and 
we do not normally regard this as problematic. Second, it is difficult to see why genetic 
information per se should be the subject of a right to privacy. Rights are normally thought to 
protect only very fundamental human interests; the thought is that without oneâ€™s rights being 
respected, one could not live even a minimally good life. It seems quite plausible that unwanted 
restrictions of certain political freedoms and unwanted infringements of bodily integrity might 
prevent a person from having such a life, and it is hence plausible to posit the existence of some 
basic rights to political freedom and bodily integrity. However, it is difficult to see how genetic 
privacy could be necessary condition of a minimally good life. There may be some genetic 
information which, if made public, would undermine the capacity for people to live such lives.  
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This information might include, for example, information about the genetic bases of diseases. 
However, the sort of genetic information currently collected for forensic purposes in the UK (the 
SGF+ profile) does not include personally important information of this sort. 1.3 An alternative 
approach The absence of a right to privacy does not, however, imply that forensic agencies should 
be given a carte blanche to collect and store genetic information; there may still be ethical costs 
associated with such activities. The main potential costs can be divided into five groups: (a) 
Restrictions of Autonomy. Where genetic information is compulsorily collected and stored, there 
is a restriction on the ability of individuals to autonomously decide what happens with their 
genetic information. Though there is no absolute or close-to-absolute â€˜rightâ€™ to privacy 
regarding this information, this restriction of autonomy nevertheless carries some ethical cost. (b) 
Future Unfairness. There may be a risk that the storage of genetic information will lead to biases 
against certain groups in the future (for example, in future criminal investigations). (c) Future 
Abuse. There is a risk that genetic information will be abused by future authorities (e.g. corrupt 
police forces, totalitarian governments) or others. An example would be the use of such 
information to â€˜frameâ€™ innocent suspects. (d) Unwanted Information. There is a risk of 
uncovering unwanted genetic information, for example, about previously unknown family 
relationships. (e) Financial Costs. Unlike the putative right to privacy, however, these costs have 
no special ethical status; they are not inevitably decisive, but must instead be weighed against the 
benefits of collecting and storing genetic material and information, namely: (a) Forensic Benefits. 
Collecting genetic information may increase success rates in future criminal investigations. (b) 
Deterrence Effects. Holding genetic information on an individual may deter him or her from 
committing a crime.[3] We believe that questions about whether to collect and use SGF+ profiles 
from some person or group of persons should be answered by weighing the benefits of doing so 
against the costs. In cases where the benefits outweigh the costs, we believe that taking the 
information from the group in question for the use in question is justified. Importantly, whether the 
benefits outweigh the costs may depend on whether the genetic information is collected and used 
with the consent of the subject since one possible cost â€“ the restriction of autonomy â€“ enters 
the equation only where the collection and use of information is compulsory. 2. WHOSE 
GENETIC INFORMATION SHOULD BE USED FOR FORENSIC PURPOSES? It is important 
to distinguish between the collection and storage of genetic information on a database used only 
for the investigation of a specific crime (call such a database a specific crime database) from the 
collection and storage of genetic information on a database that may be used in the investigation of 
any future crime (call this a screening database). There are at least three reasons for making this 
distinction. First, concerns about biases in future investigations (discussed further in Section 2.2 
below) would not arise in relation to specific crime databases, since information stored on such 
databases would not influence future investigations. Such concerns might, however, arise in 
relation to a screening database. Second, some other negative consequences of genetic information 
storage â€“ particularly the risk of abuse by future authorities â€“ may also be less significant for 
specific crime databases than for screening databases since in the former case genetic information 
would not need to be stored indefinitely â€“ it could perhaps be stored only while the investigation 
remains open (though there may be an argument for retaining the information in case the 
investigation is re-opened). Third, whereas a screening database may have deterrence benefits (see 
Section 1.3 above), there would be no such benefits from specific crime databases. 2.1 Whose 
genetic information should be included on specific crime databases? (Relevant to Consultation 
Question 2a) In considering whose genetic information should be included on specific crime 
databases, we should consider three different groups of persons. (a) Suspects in the criminal 
investigation in question (b) Other persons present at the crime scene (e.g. victims, witnesses) (c) 
The general population (perhaps within a limited geographic area) The ethical costs of a including 
a person from any of these groups on a specific crime would database would include financial  
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costs and possibly also risks of revealing unwanted information and of future abuse. If information 
were taken and stored compulsorily, there would also be the ethical cost of over-riding autonomy. 
Plausibly, all of these costs would be independent of which of the three groups the person comes 
from â€“ for example, the costs of over-riding the autonomy of a suspect appear to be the same as 
the costs of over-riding a member of the general population. The benefits of including some person 
on a specific crime database would, however, depend on how likely it is that their information will 
contribute to the solution of the investigation in question, and this is likely to depend on which 
group the person comes from. Plausibly, the benefits of inclusion would be greatest for suspects, 
somewhat lower but still significant for other persons present at the crime scene, and much lower 
still for the general population. The case for inclusion on a specific crime database would thus be 
strongest for suspects, somewhat weaker for other persons present at the crime scene, and weakest 
for the general population. As philosophers, we are not well qualified to weigh the precise strength 
of the case for inclusion for each group: this will depend on various empirical questions, for 
example about the degree of financial cost and risk of abuse. However, our feeling is that suspects 
and other persons present at a crime scene could justifiably be included on specific crime 
databases even without consent, and that members of the general population could be included 
only with their consent. 2.2 Whose genetic information should be stored on a screening 
database(such as NDNAD)? (Relevant to Consultation Questions 2a, 4b, and 4d) Suppose, to 
begin with, that the costs of including a person on a screening database are, as in the case of 
specific crime databases, independent of the group from which that person comes.[4] The benefits 
will, however, clearly be different for people from different groups. Here, we need to distinguish 
between five different groups. (a) Convicted criminals (b) Suspects in ongoing or unsolved 
criminal investigations (c) Persons formerly suspected of some criminal act, but no longer 
suspected (d) Other persons who have been involved in criminal investigations (for example, as 
witnesses or victims) (e) The general population The benefit of including a person on a screening 
database will depend on that personâ€™s likelihood of offending in the future. We assume that 
this is likely to be greatest for convicted criminals and also somewhat elevated for suspects in 
ongoing or unsolved investigations. We assume former suspects, other persons involved in 
criminal investigations, and the general population will have roughly similar likelihood of future 
offending, and that this likelihood will be fairly low. Thus, the case for inclusion on a screening 
database would seem to be greatest for convicted criminals, somewhat weaker for current suspects, 
and weakest for former suspects, other persons involved in criminal investigations, and the general 
population. On this basis, it would seem natural to compulsorily include convicted criminals and 
current suspects on a screening database. It is difficult to say whether the other three groups should 
be included, but what can be said is that if their offending risks are similar, all three groups should 
be treated identically: they should either (i) all be compulsorily included, (ii) all be included only 
with their consent, or (iii) all be excluded. It might be argued that of (i), (ii) and (iii), the fairest 
alternative would be (i) â€“ the compulsory inclusion of all three groups â€“ since this would have 
the result that the entire population would be treated in the same way; there would be no different 
treatment for convicted criminals and suspects.[3] There has been some concern that collecting 
and storing genetic information only from some persons may lead to biases in future 
investigations.[5] Suppose, for example, that the screening database included only convicted 
criminals and criminal suspects. Since some racial groups might be over-represented in these 
groups, they would be over-represented on the screening database. And some worry that this 
would lead to a racial bias in future investigations: members of the over-represented racial groups 
would be at greater risk of being implicated in future investigations. However, the bias here is not 
genuinely a racial one. It is in virtue of having being convicted, or suspected, of committing a 
crime that oneâ€™s likelihood of being implicated in an investigation is elevated, not in virtue of 
being a member of a certain racial group. To call this a racial bias here is analogous to saying that  
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there is bias against overweight people in the selection of the United Kingdom marathon team. It is 
true that overweight people are under-represented in this team, but this is merely a side-effect of a 
bias against slower runners, which is entirely justified. (We assume here that there is no unjustified 
bias in the judgments about who is a suspect, nor in decisions about whether to take DNA samples 
from suspects. We assume, that is, that those who are equally likely to have committed a crime are 
equally likely to have genetic samples taken, regardless of their racial group. If this is not the case 
then it should obviously be remedied with great urgency.) Similarly, if the bias in the case of 
screening databases is simply against those who have been convicted, or justly suspected, of 
crimes, then it is not clear that the bias is problematic, since these are, after all, risk factors for 
future offending. We do not, therefore, believe that screening databases must be population-wide if 
they are to avoid problems of bias. However, there may nevertheless be a case for adopting a 
population-wide database on the straightforward grounds that the forensic benefits of including the 
whole population outweigh the costs of doing so. Perhaps the main worry with this approach 
would be that it would expose an unnecessarily large number of people to risk of future abuse of 
genetic information. However, it may be possible to mitigate or offset these risks, for example, by 
ensuring that the database is held by a body independent of the police, that the use of the database 
is subject to external monitoring, that there are strong legal sanctions for misuse of genetic 
information, and that there are arrangements for compensating those whose information is abused. 
(Of course, such safeguards should be instituted for both specific crime and screening databases 
regardless of who is included on those databases, however their institution would be particularly 
urgent if there were to be a population-wide screening database.) Whether it will be possible to 
mitigate the risk of future abuse sufficiently to permit the justifiable adoption of a population-wide 
screening database is largely an empirical question and therefore is not one that we are qualified to 
answer. 3. RECOMMENDATIONS For the reasons outlined above, we recommend that United 
Kingdom policy should differentiate between specific crime databases (used only for solving 
specific crimes, and persons maintained only as long as the investigation is in progress) and 
screening databases which hold genetic information for use in solving future crimes. We 
recommend that the specific crime database for a given crime should include: (a) suspects in that 
crime, whether or not they consent (b) witnesses and victims in that crime, whether or not they 
consent (c) members of the general population, only if they consent to inclusion. We believe that a 
national screening database should include: (a) convicted criminals, whether or not they consent 
(b) current criminal suspects, whether or not they consent We also believe that former suspects, 
other persons previously involved in criminal investigations (for example as victims or witnesses) 
and the general population should be treated identically with regard to their inclusion on a national 
screening database. That is, they should all be compulsorily included, all be included only with 
their consent, or all be excluded. Finally, we believe that both specific crime and screening 
databases should be protected by safeguards including the separation of database control from the 
police, external monitoring of database use, and strong legal sanctions for database misuse. There 
should also be compensation arrangements for persons who are harmed as a result of database 
misuse. 4. IMPLIED PROBLEMS WITH EXISTING ARRANGEMENTS (Relevant to 
Consultation Questions 2a and 4c) Our arguments imply that the current absence of a clear 
distinction between specific crime and screening databases in the UK is problematic. One 
implication of the lack of a clear distinction is that criminal suspects whose genetic information is 
collected and stored compulsorily for the investigation of a specific crime may also be 
automatically included on the national screening database, even if they are no longer suspects in 
any criminal investigation. Unless such persons are at a higher risk of offending tan the general 
population (another empirical question which we are not qualified to answer), there seems to be no 
rationale for compulsorily including such persons on a screening database whilst not compulsorily 
including the general population. We believe that former suspects should be compulsorily included 
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on the screening database only if the general population is also compulsorily included. We believe 
that the inclusion on the screening database of witnesses, victims and others involved in criminal 
investigations is acceptable since they are included only with their consent, and are thus treated no 
differently from the general population (who can presumably also be included on the database with 
their consent). However, that this consent is irrevocable seems entirely unjustified. If a 
personâ€™s wishes are relevant to whether they can be included on a screening database at one 
moment, it is difficult to see why they shouldnâ€™t also be relevant at a subsequent moment. The 
ethical cost of over-riding the autonomous choice of a subject is presumably independent of when 
this choice is over-ridden. Moreover, the later choices of the subject are less likely to be tainted by 
concerns about becoming a suspect in an investigation if consent is refused than are his or her 
choices at the time of the initial investigation. Thus, a desire to have oneâ€™s genetic information 
removed from storage is more likely to reflect an autonomous choice on the part of the individual 
than was the initial decision to allow such information to be stored. We believe that wherever 
consent is required for the storage of genetic information, this consent should be revocable. Julian 
Savulescu, BMedSci (Hons), MB (Hons), BS (Hons), MA, PhD Uehiro Chair in Practical Ethics 
Oxford Uehiro Centre for Practical Ethics Faculty of Philosophy University of Oxford Thomas 
Douglas, BMedSc, MB ChB, BA Oxford Uehiro Centre for Practical Ethics Faculty of Philosophy 
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database due, for example, to the greater risk of future abuse when information is kept indefinitely. 

 
 
 


