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Decision making: regulation and 
resolution
8.1 This chapter examines the legal framework in the UK within which critical care decisions are

made for fetuses and the newborn.1 It considers two major questions. The first is whether the
constraints on decision making imposed by UK law and professional guidance are appropri-
ate, sufficiently clear and well understood. The second is whether, when disputes do occur,
there could be better means of resolving those disputes. We begin by highlighting the con-
cept of children’s rights before turning to a discussion of regulation in fetal and neonatal
medicine. We analyse the legal issues arising during critical care decision making at the bor-
derline of viability and for babies remaining in intensive care. After this, we review the cur-
rent law in relation to the active ending of life, and withholding or withdrawing treatment.
We conclude the chapter by raising the possibility of different mechanisms that could help
improve understanding and trust between the parties involved and avoid disagreements
reaching the courts.

8.2 For over 30 years, there has been extensive theoretical and policy-related debate about the
concept of children’s rights, to which, in the context of fetal and neonatal medicine, it may
appear that little attention has been paid.2 The law, challenged by a potential conflict
between the claims of the pregnant woman and the fetus, has, so far, declined to accord
rights to the fetus. Once born, the newborn baby enjoys the same human rights as any other
person. We have said earlier (see paragraph 3.44), that rights are accorded to children in the
United Nations Convention on the Rights of the Child (UNCRC) and protected by UK law,
albeit rarely articulated. The child’s “inherent right to life” (Article 6) is protected, and in
determining questions about what constitutes appropriate care, the baby’s best interests are
the “primary consideration” (Article 3) of UK courts. The questions addressed in this chapter
do not concern whether newborn babies have legal rights, there is no doubt that they do.
The difficulty is interpreting and applying those rights when, as often happens, rights con-
flict. So, for example, a baby born extremely prematurely, with severe abnormalities, could
perhaps be kept alive for a few days if subjected to multiple invasive procedures. The baby’s
‘right to life’ might be said to be respected but such a decision may not be in his or her best
interests. We now turn our attention to regulation in fetal medicine.

Regulation and fetal medicine

8.3 The fetus has no independent legal status.3 Although sometimes doctors will advise pregnant
women about their conduct in pregnancy, for example, recommending that they should give
up smoking or drinking, the law in the UK is clear. As we have said (paragraph 2.20), a pregnant
woman cannot be compelled to submit to such advice4 and invasion of the woman’s bodily

1 Within the United Kingdom there are in fact three legal systems: (1) England and Wales; (2) Scotland; and (3) Northern Ireland.
This means that both statutory law and the principles of law developed by judges with these three different jurisdictions may differ.
For example, the Abortion Act 1967 does not apply in Northern Ireland. The devolved Scottish Parliament in Edinburgh has broad
powers to legislate independently on the matters addressed in this Report. At the time of writing, there are few substantial differences
in the law relevant to this Report within the UK; see generally Mason JK and GT Laurie (2006) Mason and McCall Smith’s Law and
Medical Ethics (7th Edition) (Oxford University Press).

2 See Fortin J (2003) Children’s Rights and the Developing Law, 2nd Edition (London: LexisNexis) pp1–68; and see paragraph 2.3 of
this Report.

3 See (inter alia) Paton v BPAS [1978] 2 All ER 987. Re MB (adult: medical treatment) [1997] 8 Med L R 217. In Re F (in utero) [1988] 2
All 193, CA; Kelly v Kelly 1997 SC 285 (Scotland).

4 Re MB (adult: medical treatment) (above); St George’s Hvwealthcare NHS Trust v S [1998] 3 All ER 673, CA.
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integrity without her consent constitutes an assault. In all but one exceptional circumstance,5

the mother is granted immunity from any civil liability for prenatal injury inflicted on her
child by her conduct; this means that a child cannot sue his or her mother for compensation
if her conduct while pregnant causes him or her harm.6 There remains a slight possibility that
a mother whose grossly negligent or criminal prenatal conduct results in the death of her
child after birth, might face criminal sanctions.7 The European Court of Human Rights has not
entirely dispensed with the possibility of granting some level of legal status to a viable fetus.8

Additionally, judges have suggested that Parliament might wish to address the question of
granting some greater degree of protection to the fetus in the final trimester of pregnancy.9

8.4 The law in the UK effectively allows a pregnant woman to be the ultimate decision-maker in
relation to any intervention to treat the fetus in the womb, or to deliver the baby early, or by
surgery. Nothing can be done to her without her consent. Any change in the law would
impose new constraints on the woman’s decision-making capacity. There is no evidence that
any but a tiny minority of women make decisions about the care and treatment of the fetus
during pregnancy other than in what they perceive to be the best interests of the child to be.
Often decisions are made that will come at some cost to the woman herself. The English
courts have so far ruled that pregnancy does not abrogate the fundamental principle that
“. . . every person’s body is inviolate”.10,11 Judicial support for maternal autonomy does not
depend on any overt statement about the moral status of the fetus. It derives rather from a
judgement that the unique context of pregnancy should not justify coercive action against
pregnant women. The argument is made that the harms ensuing from such action may well
outweigh any benefits.12 The Working Party takes the view that, although a pregnant
woman who has chosen to continue a pregnancy has strong ethical obligations
with regard to the health of the future child (see paragraph 2.20), to introduce laws
taking away or limiting the pregnant woman’s bodily integrity or liberty would be
unjustifiable and impracticable. Parliament should not accede to suggestions to
grant legal status to the fetus.

8.5 One caveat must be noted. The right of a pregnant woman to make her own decisions
depends upon her retaining the mental capacity to consent to, or refuse, treatment. The
courts have suggested that in the context of pregnancy and labour, women may sometimes
be affected by ‘temporary incapacity’.13 This notion has led to fears that judges might be
tempted to manipulate the threshold of mental incapacity to protect fetal welfare by indirect

5 This exception is where the pregnant woman is driving a vehicle on the public road; see s. 2 of the Congenital Disabilities (Civil
Liability) Act 1976. On the 1976 Act generally see Brazier M (2003) Medicine, Patients and the Law, 3rd Edition (London: Penguin), 
pp 373–86.

6 See s. 1(1) of the Congenital Disabilities (Civil) Liability Act 1976. See also Scott R (2005) The Uncertain Scope of Reproductive
Autonomy in Preimplantation Genetic Diagnosis and Selective Abortion (2005) 13 Medical Law Review 291.

7 See Attorney General’s Reference (No. 3 of 1974) [1997] 3 All E.R. 936, H.L.; discussed in Brazier M (1997) Parental responsibilities,
foetal welfare and children’s health in Family Law: Towards the Millennium, Bridge C (Editor) (Butterworths).

8 In the case of Vo v France, the European Court of Human Rights refused to accord independent legal status to the fetus on the facts
of that case. The Court, however, did not rule out completely the possibility that in some other circumstances a viable fetus might have
some claim to legal status. Vo v France (2005) 10 EHRR 71.

9 Re F (in utero) [1988] 2 All ER 193, CA.

10 Collins v Wilcock [1984] 3 All ER 374.

11 Judge L.J. put it in this way in St George’s Healthcare NHS Trust v S “. . . while the pregnancy increases the personal responsibilities
of a woman, it does not diminish her entitlement to decide whether or not to undergo medical treatment”. [1998] 3 All ER 673 at 692.

12 Re F (in utero) [1988] 2 All ER 193, C.A; see also Bewley S (2002) Restricting the freedom of pregnant women, in Ethical Issues in
Maternal-Fetal Medicine, Dickenson D (Editor) (Cambridge: Cambridge University Press).

13 Re MB (adult: medical treatment) [1997] 8 Med. L.R. 217, CA; see also Mental Capacity Act 2005 and Adults with Incapacity
(Scotland) Act 2000.
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means. Certainly, judges have exhibited some reluctance to stand by and let both woman and
child die when there is doubt about the woman’s mental capacity or stability.14

8.6 The choice for a pregnant woman is constrained by the rules in the Abortion Act 1967 (which
does not apply in Northern Ireland) (see paragraph 4.13). We address here only late termina-
tion of pregnancy where doctors have diagnosed an abnormality in the fetus. It is lawful to
terminate the pregnancy after 24 weeks if two doctors certify that “. . . there is a substantial
risk that if the child were born it would suffer from such physical or mental abnormalities as to
be seriously handicapped”. The law permits termination on this ground up to the very end of
pregnancy. What is meant by ‘substantial risk’ and ‘serious handicap’ is unclear and has led to
controversy over how serious a disability must be to permit late termination of pregnancy.15

8.7 The Working Party is aware that there are calls to reduce the time limit for lawful termina-
tion of pregnancy for what are often called ‘social abortions’ below the current 24 week limit,
primarily in response to the increased survival of premature babies below this gestation since
the beginning of the 1980s.16 Provided termination on grounds of fetal abnormality
after any reduced time limit would still be permitted, the kinds of decision making
that we examine in this Report would not be affected. Therefore we do not take a posi-
tion on this issue.

8.8 In the UK, when a pregnancy is terminated after 21 weeks, six days of gestation, the usual
practice is to perform feticide to ensure that the fetus is not born alive.17,18 However, a minor-
ity of women will decline it while still electing for a termination (see paragraphs 4.14–4.16 and
4.30–4.34). The practice of feticide is recommended by professional guidance19 but has been
little debated outside the medical community. The Working Party was advised that healthcare
professionals in fetal medicine required a greater understanding of the legal position govern-
ing termination of pregnancy after 22 weeks without feticide. The concern appears to be over
cases where doctors would recommend feticide but the woman declines.20 The Working Party
is aware that some doctors may be unclear about what they are required to do by law, should
a woman decline feticide and her baby survives the termination procedure. This may be caus-
ing unnecessary concern and lead doctors to practise late termination of pregnancy only when
preceded by feticide. However, the law does not require that every baby born alive be resusci-
tated and admitted to intensive care (see paragraphs 4.16 and 8.14). Rather, what is done must

14 See, for example, Bolton Hospitals NHS Trust v O [2003] 1 FLR 824.

15 In particular, when the Reverend Joanna Jepson sought to challenge a decision by the police who did not pursue an investigation
when informed that doctors had authorised an abortion of a fetus with a cleft palate after 24 weeks; see Jepson v Chief Constable of
West Mercia Constabulary [2003] EWHC 3318. Discussed in Scott R (2005) The uncertain scope of reproductive autonomy in
preimplantation genetic diagnosis and selective abortion Med Law Rev 13: 291–327. See also Wicks E, Wyldes M and Kilby M
(2004) Late termination of pregnancy for fetal abnormality: Medical and legal perspectives Med Law Rev 12: 285–305.

16 British Medical Association (2005) A Briefing Paper from the BMA: Part 4 – some current proposals for law reform, available at:
http://www.bma.org.uk /ap.nsf/Content /AbortionTimeLimits~Proposals, accessed on: 1 Sep 2006.

17 Royal College of Obstetricians and Gynaecologists (2001) Further Issues Relating to Late Abortion, Fetal Viability and Registration of
Births and Deaths, available at: http://www.rcog.org.uk /index.asp?PageID�549, accessed on: 8 Aug 2006. The legal opinion has
been expressed that unless a doctor ensures that a fetus is born dead after a termination there is the possibility that his conduct could
be considered to amount to the offence of murder in a court of law. Kennedy I and Grubb A (2000) Medical Law (London, Edinburgh
and Dublin: Butterworths), pp1491–2; Wicks E, Wyldes M and Kilby M (2004) Late Termination of Pregnancy for Fetal Abnormality:
Medical and Legal Perspectives 12 Medical Law Review 285–305.

18 Another motivation is to protect the fetus from the possibility of experiencing pain during the termination. See Royal College of
Obstetricians and Gynaecologists (1998) Late Termination of Pregnancy for Fetal Abnormality: Report of the RCOG Ethics Committee
(London: RCOG). In the earlier Royal College of Obstetricians and Gynaecologists (1997) Fetal Awareness: Report of a working party
(London: RCOG Press), fetal sedation was recommended for late terminations of pregnancy.

19 Royal College of Obstetricians and Gynaecologists (2001) Further Issues Relating to Late Abortion, Fetal Viability and Registration of
Births and Deaths, available at: http://www.rcog.org.uk /index.asp?PageID�549, accessed on: 8 Aug 2006.

20 We are aware that doctors might not always advise it, for example, when a baby will be anencephalic and, without ventilation, will not
live for more than a few hours.
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be appropriate to a baby’s condition. In law, there is no requirement to ventilate a dying baby
or admit him or her to intensive care. Therefore in appropriate cases, the woman’s choice may
safely be, and should be, respected. Given the lack of clarity relating to feticide we rec-
ommend that a code of practice should be developed as part of professional guide-
lines to achieve clarity about what the law does and does not require doctors to do.
A code would reassure doctors should a woman choose not to consent to feticide. A
code would also help to ensure that pregnant women are given sufficient informa-
tion about outcomes, which in some rare cases could include the possibility of a
baby being born alive following termination on grounds of fetal abnormality and a
discussion about what might happen subsequently. Such information is essential for
the woman to make a fully informed choice.

Regulation and neonatal medicine

8.9 Various Acts of Parliament are relevant to decision making in the care of newborn babies.
Legal judgements regarding providing, withholding or withdrawing treatment from children
once born must take account of the Children Act 1989 and the Human Rights Act 1998.
However, many of the relevant legal principles are to be found in case law where there has
been a conflict between professionals caring for a baby, and the parents. The majority of
cases conclude with the judge endorsing the ‘expert’ opinion of the doctors.21 Exceptionally,
in An NHS Trust v B,22 where the parents had strong objections, the judge refused to autho-
rise doctors to withdraw life support from a baby, named ‘MB’.

8.10 The Children Act 1989 emphasises the best interests of the child, stating that, when a court is
asked to make any decisions regarding the upbringing of a child, “the child’s welfare shall be
the court’s paramount consideration”. Under the Act, parents have ‘parental responsibility’,
defined as “all the rights, duties, powers, responsibilities and authority which by law a parent
of a child has in relation to the child . . .”. In theory the consent of one parent alone may
authorise treatment. In practice, professionals would be reluctant to take decisions about giv-
ing life-sustaining treatment to a newborn baby when there is parental disagreement. A dis-
pute between parents may have to be resolved in the courts (see below). If parents and the
medical team agree on a course of action that would be in the best interests of a baby, the
case is unlikely to be reviewed by any independent third party.

8.11 The Human Rights Act 1998 gives effect in the UK to the European Convention on Human Rights
(see paragraph 3.44). The Convention (Article 2) states that the right to life is protected by law.
Article 3 provides that no one shall be subjected to inhuman or degrading treatment. Although
English law has always emphasised the principle of reverence for human life and prohibits meas-
ures designed to hasten death, parents and professionals are not always under an obligation to
prolong an infant’s life. For example, in 1990 the Court of Appeal refuted arguments from the
lawyers representing a severely ill infant that life should be prolonged wherever possible unless
a child was terminally ill. It was decided that there could be no such absolute rule.23 Nor does the
Act impose any such requirement. In A National Health Service Trust v D,24 it was held that there
was no breach of Article 2 in a decision not to resuscitate a baby with irreversible lung disease
and multiple organ failure if that decision was taken in the baby’s best interests. Article 3
required that the hospital should do what it could to allow baby D to die with dignity and not
impose futile and burdensome measures to prolong his life.

21 An analysis of the changing perceptions of the role of expert witnesses may be found in Blom-Cooper L (Editor) (2006) Experts in the
Civil Courts (Oxford: OUP).

22 [2006] EWHC 507.

23 Re J (A Minor) (wardship and treatment) [1990] 3 All ER 930.

24 [2000] 2 FLR 677.
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8.12 Article 8 of the Human Rights Convention endorses a right to respect for private and family
life. In Glass v United Kingdom the European Court of Human Rights ruled that treating a
child without either the consent of the parents or the authorisation of a court violated the
child’s right to respect for privacy, essentially their bodily integrity. The Court endorsed a
strong presumption in favour of the parents’ claim to a voice in their children’s care. The cur-
rent legal position is clear. Only in a genuine emergency should doctors override parental
wishes without a court order and where agreement is not reached, doctors cannot unilater-
ally override decisions of parents. There must be a hearing in court or before some inde-
pendent tribunal for the final arbitration of otherwise irresolvable disputes.25

The legal implications of birth

8.13 We have concluded that birth both is, and should be, the crucial threshold to legal status and
the point at which a duty of care owed directly to a child arises (Chapter 2). Once born, a baby
acquires the same legal status as any other human being. Killing or injuring a newborn baby
is just as much murder or assault as killing or injuring his or her mother. A fetus that can law-
fully be killed in the womb (by feticide)26 is fully protected by the law once born. However,
neither case law nor statute currently provides a sufficiently accurate and certain definition
of ‘born alive’ appropriate for use in the light of modern medicine and technology.

8.14 There have been suggestions that where a baby is born with extremely severe abnormalities,
there may be some exception to the usual rule. In the case concerning the conjoined twins
born in Manchester in 2000, it was suggested that the weaker twin (Mary) should simply be
viewed as non-human, a parasitic tumour on her sister.27 This contention was robustly
rejected by the Court of Appeal.28 We agree. We believe that any attempt to address the
difficult questions about the appropriate care of even a most severely disabled
newborn baby should reject any proposal that a baby, however profound his or her
disability or bodily deformity, should be classified as non-human.

8.15 So at what point is a baby ‘born alive’?29 Current legislation defines a stillbirth (i.e. born dead)
as an infant wholly expelled from its mother that does not breathe or show any other sign of
life.30 Neither test helps much in our context. A fetus born at 19 weeks may have a detectable
heartbeat but will not be able to survive. Under the existing definition a heart beat is a sign
of life. Should this baby be registered as a live birth? A baby of 28 weeks of gestation who is
capable of survival with intensive care, may not be able to breathe independently at birth. On
the other hand, a baby whose condition is incompatible with more than a brief period of life
after birth may draw a few gasping breaths. Case law on what was meant by ‘capable of
being born alive’ in the Infant Life (Preservation Act) 1929 was contradictory. The Court of

25 Additionally, as we have said (paragraph 8.2), rights are accorded to children in the UNCRC and protected by UK law. However, the
UNCRC has no direct effect in UK law; instead lawyers might use it to reinforce an argument to advance the baby’s rights. So far the
UNCRC has not played a major role in cases concerning critical care decision making and newborn babies. See Fortin J (2003)
Children’s Rights and the Developing Law, 2nd Edition (London: LexisNexis), 307–41. Further information and more detail on the legal
principles applied by the English courts to critical care decision making in fetuses and the newborn may be found in two recent books:
Mason JK and Laurie GT (2005) Mason and McCall Smith’s Law and Medical Ethics, 7th Edition (Oxford: Oxford University Press);
Brazier M (2003) Medicine, Patients and the Law, 3rd Edition (London: Penguin).

26 Though where injuries are unlawfully inflicted on a fetus who nonetheless is later born alive and subsequently dies, the person respon-
sible for those injuries can be prosecuted for murder or manslaughter. See Attorney General’s Reference (No. 3 of 1994) [1996] 2 All
ER 10. But note, an obstetrician who lawfully attempts to terminate a pregnancy, but nonetheless the child is born alive to die of
injuries consequent on the failed abortion, is not at risk.

27 See Mason JK (2001) Conjoined Twins: A Diagnostic Conundrum Edin L R 5 226.

28 Re A (children) (conjoined twins: surgical separation) [2001] Fam. 147.

29 Mason JK and Laurie GT (2005) Law and Medical Ethics (7th Edition) (Butterworths), pp157–161. For older case-law see R v Poulton
(1832) 5 C & P 329; R v Handley (1874) 13 Cox CC 79.

30 See Births and Deaths Registration Act 1953 s. 41 and the Still-Birth Definition Act 1992 s. 1. The fetus must have reached 24 weeks
gestation (classed as a miscarriage before this stage in the pregnancy).
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Appeal adopted a negative definition. A fetus was not capable of being born alive if inca-
pable of breathing naturally or without the aid of a ventilator.31 Another judge ruled that a
baby, to be capable of being born alive, must be sufficiently developed to breathe unaided.32

The law remains outdated and not well suited to meet the questions posed by modern tech-
nology.33 We therefore recommend that the RCOG and RCPCH, together with BAPM
and the Royal College of Midwives (RCM), should consult widely and develop a def-
inition of ‘born alive’ which encompasses the capacity of a baby to breathe either
independently, or with the support of a ventilator. Consideration should be given
to incorporating such a definition in statute.

8.16 We recognise that a definition of ‘born alive’ would need to be broad. It would encompass
babies born with the most severe abnormalities, fetuses born alive after failed terminations
and babies born at a stage of gestation when survival for any prolonged period of time is vir-
tually impossible. Being ‘born alive’, however, does not of itself impose a legal duty on doc-
tors or parents to take active measures to prolong a baby’s existence, or (as will often be the
case) ventilate a baby who cannot breathe naturally. The duty owed to the baby in UK law is
to provide care appropriate to his or her best interests, a position that we endorse from an
ethical perspective (see paragraph 2.21). Withholding or withdrawing treatments that will
not promote a baby’s interests is not illegal even if those treatments could prolong survival.

The duty to treat a newborn baby

8.17 Doctors may fear that their carefully considered and difficult decisions to withhold treat-
ment, not to resuscitate a baby and institute intensive care may retrospectively be considered
illegal and result in prosecution for manslaughter, or even murder. They may also worry that
there may be repercussions from their actions from various sources, including parents, society,
the media and pro-life organisations. Such fears could lead to unnecessary and burdensome
measures being imposed on a baby or to a lack of candour with parents on the part of doc-
tors making difficult decisions about how to care for very ill babies. Criminal law does impose
constraints on what decisions may be made about extremely premature and severely disabled
babies, even when doctors and parents are in complete agreement about what constitutes a
baby’s best interests. In our view, doctors following professional guidelines and acting in
good faith, nonetheless have little to fear, as the following paragraphs indicate.

8.18 The primary constraint on what doctors and parents may decide is that any act deliberately
designed to hasten the death of a baby is prohibited. Doctors who administered a lethal
injection with the sole purpose of killing a baby would be guilty of murder regardless of any
compassionate motive, or the full support of the baby’s parents. However, as with any other
patient, the law does allow doctors to provide adequate forms and dosages of pain relief
even though an incidental effect of that pain relief may be to shorten a baby’s life.34

8.19 While the law distinguishes between acts and omissions, omitting to provide life-sustaining
treatment is in some circumstances also a crime. Where the law imposes a duty to provide
such care, withholding or withdrawing that treatment intending that a baby should die is as
much murder as administering a lethal injection.35 The crucial question, which we explore in
this chapter, is therefore what kind of treatment are the doctors under a legal duty to pro-
vide to a very ill newborn baby.36

31 C v S [1987] 1 All ER 1230.

32 Rance v Mid-Downs Health Authority [1991] 1 All ER 801.

33 See Mason JK and Laurie GT op cit at p157.

34 R v Adams [1957] Crim L.R. 365.

35 For example, a father and his partner who deliberately failed to feed one of his children were convicted of her murder R v Gibbons and
Proctor [1918] 13 Crim. App. Rep. 134.

36 See Brazier M op cit at 340–55.



C r i t i c a l  c a r e  d e c i s i o n s  i n  f e t a l  a n d  n e o n a t a l  m e d i c i n e

1 3 3

C
H

A
P

T
E

R
 

8
D

E
C

I
S

I
O

N
 

M
A

K
I

N
G

:
 

R
E

G
U

L
A

T
I

O
N

 
A

N
D

 
R

E
S

O
L

U
T

I
O

N

8.20 Many of the cases that come to court do so because doctors and parents cannot agree about
what is in a baby’s best interests. For now, we are concerned only with the legal boundaries
which limit what doctors and parents can agree to.37 The courts have made it clear that where
there is doubt about a baby’s future prognosis, there is a strong presumption in favour of
treatment prolonging a baby’s life. Twenty-five years ago the Court of Appeal said that the
crucial question was:

Whether the life of this child is demonstrably going to be so awful that in effect the child
must be condemned to die or whether the life of this child is still so imponderable that it
would be wrong for her to be condemned to die.38

In a similar vein, in An NHS Trust v B (2006), the judge said:39

Considerable weight . . . must be attached to the prolongation of life because the individual
human instinct and desire to survive is strong and must be presumed to be strong in the
patient. But it is not absolute, nor necessarily decisive, and may be outweighed if the pleas-
ures and the quality of life are sufficiently small and the pain and suffering or other burdens
of living are sufficiently great.

In case after case, the courts have indicated that in defining the boundaries of permissible
decisions to withhold treatment, a balancing exercise must be performed. The value to a child
of continued survival must be balanced against both the burdens survival itself will bring, and
the burdens of the means needed to promote survival. In determining whether or not to
admit or retain a baby in intensive care, or to intubate a baby should breathing stop, or per-
form a tracheotomy to ease ventilation, due weight is given to the suffering caused. As Lord
Donaldson (then President of the Court of Appeal) put it:

. . . there will be cases in which . . . it is not in the interests of the child to subject it to treat-
ment which will cause increased suffering and produce no commensurate benefit, giving the
fullest possible weight to the child’s and mankind’s desire to survive.40

8.21 When parents and doctors agree, we have seen that there is no legal obligation to institute life-
saving treatment when, after assessing the benefits and burdens to the child, it is decided that
the burdens outweigh the benefits. Moreover, the law also permits withdrawal of treatment if,
after a period of time, it is judged that continuing that treatment confers no net benefit to the
baby. Removing a baby from a ventilator and intensive care has been held not to constitute an
act (or acts) hastening death.41 The legal reasoning is complex. Put simply, ventilating and sub-
jecting a baby to the whole panoply of intensive care, is legally justifiable only if the bodily
invasions, and the effects, are positively justified by the prospective benefits of what is being
done. If not, the invasive procedures required by intensive care constitute assaults on the baby.

8.22 The principles governing decisions about the appropriate care of an extremely premature or
very ill newborn baby are broadly similar to those applying to questions of instituting or
withdrawing life support from any patient. A baby’s case is distinguished from that of an
older child,42 or an adult, by his or her inability to speak for him- or herself. So as with any

37 For an analysis of the law relating to selective non-treatment of the newborn, see Mason JK and Laurie GT op cit at 543–9.

38 Re B (A Minor) (Wardship: Medical Treatment) [1981] 1 WLR 1421, CA.

39 See An NHS Trust v B [2006] EWHC 507 (Fam).

40 Re J (a Minor) (wardship and medical treatment) [1990] 3 All ER 930 at 000.

41 An NHS Trust v B [2006] EWHC 507 and see Airedale NHS Trust v Bland [1993] 1 All ER 821, H.L.; discussed in Brazier M op cit at 443–5.

42 Once an older child is sufficiently mature and intelligent to understand what the treatment proposed for him or her will entail, he or she
has a right to consent on his or her own behalf; see Gillick v West Norfolk and Wisbech Health Authority [1985] 3 All ER 402 HL; the
Family Law Reform Act 1969 s. 8 grants a statutory right of consent to minors over the age of 16. However, the courts have held that
no minor has a right to refuse treatment; see Re W (a minor) (medical treatment) [1992] 4 All ER 627, CA. Unsurprisingly, the courts
show extreme reluctance to sanctioning any decision allowing a minor to die; see Re E (a minor) [1992] 9 BMLR 1.
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other young child, the law grants power to consent on a baby’s behalf to those persons who
have parental responsibility.43 The power, however, is limited to the power to make decisions
in the best interests of a baby. In Re J (A Minor) the judge said:

. . . it is settled law that the court’s prime and paramount consideration must be the best
interests of the child. This is easily said but not so easily applied. What it does involve is that
the views of parents, although they should be heeded and weighed, cannot prevail over the
court’s view . . . of best interests.44

Borderline of viability

8.23 Parental rights to make decisions about what treatment their child should receive, derive
from the responsibilities that they owe those children. The law reflects the ethical position
that parents in no sense ‘own’ their children and hence their decision-making powers are
limited. Whatever language is used to define those limits, be it that of judges (the best inter-
ests of the child), Article 3 of the UNCRC, or the Children Act (determining the paramount
consideration), applying those limits to extremely premature babies born at the borderline
of viability is exceptionally difficult. Ascertaining the best interests of any particular baby
depends to a large extent on an assessment of the balance of benefits and burdens gener-
ally applicable to babies of that gestational age. Drawing on evidence available from stud-
ies such as EPICure, doctors are able to advise parents of the likelihood that a baby born at
22, 23 or 24 weeks would survive, and the statistical chances that, if he or she does survive,
some degree of disability will be present. However, for these stages of extreme prematurity,
an assessment of a baby at delivery provides only limited help in predicting the likely out-
come.

8.24 Some respondents to our consultation expressed support for guidelines on resuscitation mod-
elled on those now operative in the Netherlands (see Box 8.1), though still more took an
opposing view. Implementation of guidelines such as these in the UK would mean that babies
born before a certain stage of the pregnancy would not normally be resuscitated.
Respondents in favour of guidelines pointed out that they would help “to reassure parents
that there was no ‘postcode lottery’ whereby the active resuscitation of their baby partly
depended on the specific medical and nursing culture current in a particular unit.” (RCOG).
Those against preferred “An individual assessment . . . taking account of all relevant factors,
including the views of the parents” (BMA). Guidelines, in our view, cannot dictate the proper
course of action without reference to the parents’ views and an assessment of each individ-
ual case. The evidence suggests that for babies born between 22 and 24 weeks of gestation
there is a broad spectrum of outcomes to be expected in terms of their prospects. An absolute
bar on resuscitation before, for example, 24 weeks fails to take sufficient account of the inter-
ests of a particular baby. We doubt that an inflexible rule to this effect would be lawful with-
out new primary legislation. English law requires that the interests of the individual baby be
considered and the views of parents be given due weight. Human rights law reinforces the
parental claim to speak on their child’s behalf.45

43 Where the child’s parents are married or (if unmarried) jointly register the child’s birth, they share parental responsibility for their child.
In other circumstances the mother alone enjoys parental responsibility for her child unless the father enters into a formal agreement
with her to share parental responsibility with her or obtains a court order to that effect; see the Children Act 1989 as amended by the
Adoption and Children Act 2002. Where a child is taken into care, the local authority will share responsibility for him or her with the par-
ents; see J Fortin (2003) Children’s Rights and the Developing Law, 2nd Edition (London: LexisNexis), pp 485–518.

44 Re J (A Minor) (wardship and medical treatment) [1990] 3 All ER 930 at 943 per Taylor LJ.

45 Glass v United Kingdom (above).
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8.25 The evidence of poor outcomes for babies born before 24 weeks is highly relevant to the
assessment of a baby’s interests, and should properly be a factor in decision making. We have
noted that accurate comprehensible information therefore needs to be provided (where pos-
sible) for a baby’s parents (paragraph 5.39). Parents should be given all the information that
a sensible, reasonable parent would need about the potential risks and benefits for their
baby were intensive care to be instituted. They would then be in a position to make an
informed choice.46 Should a decision not to institute intensive care be agreed, information
about palliative care to allow their baby to die with dignity should also be offered (paragraphs
6.18–6.22).

8.26 Cases relating to resuscitation at the borderline of viability rarely (if at all) reach the courts.
The decision whether or not to initiate life-sustaining treatment must be taken swiftly. When
a woman goes into extremely premature labour unexpectedly there may not be an opportu-
nity to discuss with either parent whether or not to resuscitate a baby on delivery. In these
circumstances, junior staff may prefer to initiate resuscitation to allow time for a more meas-
ured prognosis of the baby’s condition and prospects.

Critical care decisions for babies in intensive care

8.27 As with decisions made for babies at the borderline of viability, the law requires decisions
about subsequent surgery or treatment or withdrawal of existing treatment to be taken in
the best interests of that baby. We reiterate that the law makes no distinction between deci-
sions to withhold treatment (for example, not to ventilate or re-ventilate a baby) and deci-
sions to withdraw treatment (for example, switch off a ventilator).47 The RCPCH guidelines
are clear on this point and state that “Withdrawal of life sustaining treatment in appropriate
circumstances is not seen by the courts as active killing, nor as a breach of the right to life
under Article 2 of the European Convention on Human Rights”.48

46 Pearce v United Bristol Healthcare NHS Trust (1999) 48 BMLR 118 CA.

47 In An NHS Trust v B the judge said “. . . there is no legal distinction between withholding and withdrawing life support and . . . the best
interests test applies equally to both situations”. [2006] EWHC 507 at para 20. See also Airedale NHS Trust v Bland [1993] 1 All ER
821 at 875 per Lord Lowry.

48 Royal College of Paediatricians and Child Health (2004) Withholding or Withdrawing Life Sustaining Treatment in Children 2nd Edition
(London: RCPCH). Guidelines expressly endorsed in An NHS Trust v B [2006] EWHC 507 at para 23.

Box 8.1: Dutch guidelines on resuscitation of newborn premature babies
The Nederlanse Reanimatieraad (Dutch Resuscitation Council), an advisory and educational forum comprising all the
organisations involved in resuscitation, issued guidelines on resuscitation of newborn babies in March 2006,* based on
those of the European Resuscitation Council.† The guidelines advise that resuscitation should not usually be under-
taken for babies who are born before 25 weeks of gestation or below 500 g in weight. An experienced member of
the resuscitation team should decide whether resuscitation should be stopped.

It was reported to us at a fact-finding meeting that doctors are able to exercise some flexibility when deciding
whether or not to resuscitate for babies born during the period 24 weeks, 0 days and 24 weeks, six days of gestation,
dependent on the vitality of the baby. For babies born between 25 and 26 weeks of gestation, treatment should only
commence with the consent of the parents. We were also told that a consensus had been reached that if a baby is
born before 24 weeks of gestation, then palliative care only would usually be given in the delivery room. For babies
born at 24 weeks of gestation, palliative care would normally be given, unless active treatment seems more justified.
For births at 25 weeks, active treatment is recommended unless palliative care seems more appropriate. Babies born
at 26 weeks of gestation and over are actively treated, unless the health of the baby means that it is not believed to
be justified.

* Nederlanse Reanimatieraad (2006) Reanimatie van pasgeboren baby’s (in Dutch), available at:
http://www.reanimatieraad.nl/docs/Reanimatievanpasgeborenbaby%27s.pdf, accessed on: 16 Aug 2006.

† Biarent D, Bingham R, Richmond S et al. (2005) European Resuscitation Council Guidelines for Resuscitation 2005, Section 6 –
Paediatric life support Resuscitation 67S1, S97–133, available at: http://www.erc.edu/download_gl.php?d�7, accessed on: 4 Sep
2006. The ERC Guidelines are not legally binding in the UK.



C r i t i c a l  c a r e  d e c i s i o n s  i n  f e t a l  a n d  n e o n a t a l  m e d i c i n e

1 3 6

8.28 Nonetheless some clinicians express concerns that they could be vulnerable to prosecution
and that this could influence their decisions about switching off a ventilator or removing a
baby from intensive care (see paragraph 8.17).49 Taking responsibility for such decisions was
described to the Working Party as putting a doctor in “an unfriendly and lonely place”.50

When parents do not accept the advice of the healthcare professionals

8.29 The most difficult cases as far as legal principles are concerned are those where parents and
professionals cannot resolve a disagreement about what is best for a baby through local dis-
cussion, and one of the parties takes the case to court. This can arise either when a parent
does not give consent to a treatment that health professionals believe to be in the child’s best
interests, or conversely when a parent demands a treatment for their child that health pro-
fessionals consider not in the child’s best interests.51 The case law suggests that two basic pre-
sumptions influence the judiciary: a strong presumption in favour of prolonging life and a
weaker presumption that the views of the parents on a child’s best interests should be valued
highly. Both presumptions can be rebutted and can sometimes be contradictory.

Parental refusals of treatment

8.30 Parents may refuse treatment which professionals believe to be in the interests of the baby
on a number of grounds. We do not address the exceptionally rare case where parents simply
abandon their disabled baby or seek to let him or her die to relieve themselves of a burden.
Religious objection to particular forms of healthcare is one ground for refusal which has led
to several applications to the courts. Parental refusal of life-saving treatment based solely on
religious grounds will almost certainly be overruled. A series of cases relate to parents who
are Jehovah’s Witnesses refusing consent to blood transfusions. In the cases before the court,
transfusion was a part of optimal treatment (usually as an adjunct to chemotherapy) where
the prospects of successful treatment were reduced without a transfusion. So far, no English
judge has done other than order the transfusion against the expressed wishes of the parents.
In each case, however genuine the parents’ concern for the religious interests of the child and
the avoidance of an ‘ungodly act’, the physical survival and health of the child took prece-
dence.52 Although recent judgements, notably An NHS Trust v B, demonstrated a more empa-
thetic approach to religious faith, in a pragmatic judicial world, the balancing exercise (see
paragraph 8.18) is likely to favour continued survival where a baby has a prospect of com-
plete recovery and any objection to treatment is exclusively grounded in religion, or other
personal spiritual beliefs.

8.31 The case law suggests that whatever the grounds for parental objection to proposed treat-
ment designed to prolong a baby’s life, the courts will usually support professional judge-
ment unless the prospects of success are low and the quality of life for the child is likely to be
unbearable. In authorising surgery for an intestinal obstruction on a Down’s syndrome baby
against parental wishes, the Court of Appeal53 asked whether the life of the child after sur-
gery “is demonstrably going to be so awful that in effect [she] must be condemned to die”.
A judge in the Court of Appeal spoke of cases54 “. . . of severe proved damage where the

49 McHaffie H and Fowlie PW (1996) Life, Death and Decisions: Doctors and nurses reflect on neonatal practice (Hale: Hochland and
Hochland).

50 Personal communication, Professor Andrew Whitelaw, Southmead Hospital, Bristol.

51 See, for example, Re Wyatt [2004] EWHC 2247; [2005] EWHC 117; [2005] EWHC 693; [2005] EWHC 1181; [2005] EWHC 2902; Re
Winston Jones (A child) (medical treatment: parent’s consent [2004] All ER (D) 313. See also Re C (a minor) (medical treatment)
(1997) 40 BMLR 31.

52 See Bridge C (1999) Religion, culture and conviction – the medical treatment of young children 11 Child and Family Law Quarterly 1.

53 Re B (a minor) (1981) 1 WLR 1421, 1425.

54 Ibid at 1424.
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future is certain and the life of the child is . . . bound to be full of pain and suffering”.
However, in one significant and controversial case, Re T, the Court of Appeal declined to
endorse the professional judgement of the best interests of a young child and accepted the
mother’s decision to refuse a liver transplant for her baby.55 The medical evidence was
unequivocal that the transplant was likely to be successful. In her judgement, Dame Elizabeth
Butler-Sloss gave priority to a presumption of respect for parental wishes over the presump-
tion in favour of survival. She spoke of the parent–child relationship as follows:56

The mother and this child are one for the purposes of this unusual case and the decision of
the court for consent to the operation jointly affects the mother and son and it also affects
the father. The welfare of this child depends on his mother.

She concluded by saying:

I believe that the best interests of this child require that his future treatment should be left
in the hands of his devoted parents.

We discuss later whether Dame Elizabeth Butler-Sloss’s view should be given greater consider-
ation.57

Parental demands for treatment

8.32 The Working Party endorses the emphasis placed by the RCPCH and BAPM on the importance
of having a ‘partnership’ in relation to the care of any child (paragraph 2.48).58 The College
stresses the importance of doing all that is possible to achieve consensus between parents
and professionals. When parents ask for continued treatment (or particular kinds of treat-
ment) that professionals believe not to be in the interests of the child, the College is clear
that:

There is no obligation to give treatment that is futile and burdensome indeed this could be
regarded as an assault on the child59 (our emphasis).

8.33 However, parents asking for treatment considered futile or burdensome by professionals are
not motivated by any desire to impose suffering on their baby. Rather, they want to ensure
that their child receives the care that they judge best. The extent to which the law will sup-
port parental judgement is complicated by another controversial question. To what extent
will the courts require doctors to provide treatment that professional opinion regards as
inappropriate? As we have said, the Court of Appeal in R (Burke) v GMC 60 has ruled that there
is no obligation to provide treatment on demand. Complicating the issue still further are
implications for resources. Parents told that their baby will not continue to be offered inten-
sive neonatal care, or will not be re-ventilated, may rightly or wrongly fear that the decision

55 Re T (a minor) (wardship: medical treatment) [1997] 1 All ER 906. See Mason JK and Laurie GT op cit at 569–71.

56 Re T (a minor) (wardship: medical treatment) [1997] 1 All ER 906 at 914 –5.

57 It should be noted that Re T has several unusual features including that the parents themselves were health professionals and had
fled to New Zealand to avoid being forced to subject their son to a transplant. The judgement of Roch LJ suggests that this was for him
the crucial factor in the ‘balancing exercise’. In Re T although the parents agreed about refusing a transplant for their son, as they
were not married, the mother alone had formal responsibility for decisions relating to the boy. The facts in Re T suggest that, even
according greater weight to the parental views, the decision may have been wrong (see Mason and Laurie). Our concern is exclusively
with the question of principle in terms of the relationship of parent and child.

58 Royal College of Paediatrics and Child Health (2004) Witholding or Withdrawing Life Sustaining Treatment in Children: A framework
for practice, 2nd Edition (London: RCPCH), available at: http://www.rcpch.ac.uk /publications/recent_publications/Witholding.pdf,
accessed on: 23 Nov 2005, at 2.3.1.1.

59 Royal College of Paediatrics and Child Health (2004) Witholding or Withdrawing Life Sustaining Treatment in Children: A framework
for practice, 2nd Edition (London: RCPCH), at 2.3.1.2, available at:
http://www.rcpch.ac.uk /publications/recent_publications/Witholding.pdf, accessed on: 23 Nov 2005.

60 [2005] EWCA 1003.
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is driven in part not by their child’s interests, but by a ‘rationing’ exercise. In one case61 the
Court of Appeal overtly acknowledged the importance of resource constraints although
subsequent cases of this type have been less direct.

8.34 In the majority of cases where parents seek treatment that doctors perceived as futile and bur-
densome, the courts ultimately endorsed the professionals’ judgement. So in Re C (a minor)
(medical treatment),62 devout Orthodox Jewish parents opposed doctors’ wishes to remove
their 16-month-old daughter from ventilation support and not to resuscitate her if she then
stopped breathing. The baby suffered from spinal muscular atrophy for which there is no cure,
and in the view of the doctors was in the process of dying. The court authorised the action sup-
ported by the doctors. In another case, Baby D had irreversible lung disease and multi-organ
failure. Doctors sought an order that they need not re-ventilate him if he stopped breathing.
The judge63 sympathised with his parents but said that their views “. . . cannot of themselves
override the court’s view of the [baby’s] best interests”. The baby’s interests were to die with
some dignity. In Re Wyatt,64 refusing to accept the parents’ request for an order that doctors
must re-ventilate Charlotte Wyatt, the judge declined to replace the test of the baby’s best
interests with a test of ‘intolerability’. Regard should be had for the parents’ ‘intuitive feelings’
but these might well ‘be projected’ onto the baby. In the light of the medical evidence, the
baby’s interests were to be kept comfortable and should she stop breathing be allowed a
“. . . peaceful death”. In all these cases, judges, once they accepted medical evidence that
there was little prospect that a baby’s condition would improve and that proposed interven-
tion would be burdensome to the baby, gave priority to a peaceful death for him or her. The
parents’ strong desire to do all that can be done to prolong life in the hope of obtaining a bet-
ter outcome than predicted, or even for a miracle, has been subordinated to the need to avoid
suffering for a baby where there is no or little chance of recovery.

8.35 In An NHS Trust v B,65 however, the judge refused to authorise doctors to withdraw life
support from a baby, MB, against the strongly voiced objections of his parents. MB was 18
months old at the time of the court proceedings. He had the most severe form of spinal mus-
cular atrophy and breathed only with the aid of a ventilator. The doctors involved in the case
viewed his death as inevitable, although they and the expert witnesses had different views on
when that might be. His parents refused to consent to switching off the ventilator except as
a test to see if he could breathe independently. They also wanted MB to have a tracheotomy
to allow him to be ventilated outside the hospital. The doctors wanted to withdraw the endo-
tracheal tube and, with the aid of pain-relieving medicines, allow MB a pain-free, dignified
death. The medical evidence unanimously supported this course of action as did the guardian
appointed by the court to represent the baby. His parents gave evidence that MB responded
to them, that he enjoyed stories, songs and his favourite TV programmes. The father was a
Muslim who believed the decision about when or if his baby died must be left to God. The
judge refused the parents’ request for an order for further invasive treatment to prolong
MB’s life. He also refused the doctors’ request to withdraw ventilation. He attempted a bal-
ancing exercise in which the crucial feature was that MB retained some significant cognitive

61 Re J (a minor) (wardship: medical treatment) [1992] 4 All ER 614. At 625, Balcombe LJ said: “An order which may have the effect of
compelling a doctor or health authority to make available scarce resources and to a particular child might require the health authority
to put J on a ventilator in an intensive care unit, and thereby possibly deny the benefit of those limited resources to a child who was
much more likely than J to benefit from them.” See generally Mason JK and Laurie GT op cit 571–574.

62 (1997) 40 BMLR 1.

63 A National Health Service Trust v D [2000] 2 FLR 677.

64 [2004] EWHC 2247 (See also Footnote 51); discussed in Brazier M (2005) An intractable dispute: when parents and professionals
disagree 13 Medical Law Review 412. See also Re Winston-Jones (a child) (medical treatment: parent’s consent) [2004] All ER (D) 313.

65 [2006] EWHC 507.
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function. He was (or might be) still able to function at some level like any other infant in
recognising his mother and taking simple pleasures from touch, light and sound. The suffer-
ing he might endure as a consequence of the invasive treatments keeping him alive was in
the judge’s view balanced by these benefits.

8.36 The judgement in An NHS Trust v B poses difficult questions if MB’s cognitive function was the
critical factor tipping the balance in favour of continuing to ventilate him. They include:

� MB’s parents sought to keep him alive. What would be the outcome in a case where a baby
has a medical condition identical to that of MB but the parents want him to be allowed to
die? Would the balancing exercise be tipped the other way?

� If MB does have sufficient cognitive function to distinguish him from earlier cases where
ventilation was withdrawn, is his suffering possibly even greater?

� What weight do we put on cognitive function? Does mental disability make a life less
worth living than grave physical abnormalities?

� Why was this case decided differently from Baby C? (See paragraph 8.35.)

� We said earlier that judges have stated that there is no material distinction between with-
holding or withdrawing treatment. An NHS Trust v B might suggest a higher threshold is
required to switch off a ventilator than to decide not to re-ventilate a baby.

8.37 A final matter to note is that expert medical evidence, crucial in any kind of case involving a
child’s care, must be shown to be ‘logical and defensible’.66,67 It is often interpreted as evi-
dence of fact, even though experts rarely state their opinion as certainty.68

Reviewing current law

8.38 Three important questions may be asked about the current limits imposed on decision mak-
ing about the care of babies who are extremely premature or who are at a high risk of devel-
oping severe disabilities. (a) Should legislation be enacted to permit doctors, in the most
exceptional circumstances, actively to bring about the death of an affected baby, that is, to
adopt a modified form of the Groningen Protocol? (See Box 8.2 and paragraphs 8.37–8.41.)
(b) Is the current law sufficient to allow doctors and patients to make decisions designed to
promote the best possible care of a baby? (See paragraphs 8.44–8.45.) (c) Is the current model
of decision making that allows doctors and parents broad discretion to determine a baby’s
fate sufficiently sensitive to the baby’s interests? (See paragraphs 8.46–8.47.)

Acting with the intention of ending life

8.39 In the Netherlands a protocol has been developed for the active ending of life of severely ill
newborn babies and a committee established for the retrospective review of cases, to decide
whether the action taken to end life was justified and whether all necessary procedures had
been followed (Box 8.2).

66 Bolitho v City and Hackney Health Authority [1998] AC 232; Lord Browne-Wilkinson at 242 “. . . the court has to be satisfied that the
exponents of the body of opinion relied upon can demonstrate that such an opinion has a logical basis. In particular . . . the judge
before accepting a body of opinion as responsible, reasonable or respectable, will need to be satisfied that . . . the experts have
directed their minds to the question of comparative risks and benefits have reached a defensible conclusion on the matter”.

67 Expert evidence is also increasingly seen as fallible. Several high-profile cases have resulted in expert medical witnesses being
disciplined by the General Medical Council because their evidence was subsequently found to be flawed. But see Meadows v General
Medical Council [2006] EWHC 146 (Admin).

68 Also, in English courts, experts, although their primary duty is to the courts (CPR 35), are usually instructed and paid by the parties in
dispute, not the courts. This may cause them to be seen as partisan. Further information may be found in Blom-Cooper L (Editor)
(2006) Experts in the Civil Courts (Oxford: OUP).
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8.40 Current legal principles in the UK, which govern decisions to allow someone to die yet pro-
hibit active steps to end life, have been attacked as morally and intellectually misshapen.
John Finnis has argued:69

What is misshapen and indefensible is a law that treats as criminal a harmful ‘act’, while treat-
ing as lawful (and indeed compulsory) an ‘omission’ with the very same intent, by one who
has a duty to care for the person injured.

On this critical point, those who are opposed to all forms of euthanasia agree with proponents
of the procedure. If it is lawful to cease treatment with the intent that the patient die, it is

69 See Finnis J (1993) Bland: Crossing the Rubicon Law Quarterly Review 109: 329.

Box 8.2: Current practice in the Netherlands on the active ending of life of newborn babies
who are severely ill
Actively ending the life of a baby is illegal in the Netherlands. However, in certain cases, the problems suffered by a
newborn baby are considered justified grounds to carry out active termination of life and therefore doctors who have
carried out this procedure have not been prosecuted.

The Groningen Protocol for the ending of life in the severely ill newborn was proposed by two Dutch paediatricians,
Eduard Verhagen and Pieter Sauer.* The Protocol establishes criteria for doctors to consider when deciding to carry
out this procedure. It aims to formalise the decision-making process, facilitate reporting and ensure that doctors pro-
vide all necessary information for the review of the case by the public prosecutors and therefore prevent a criminal
investigation by the police.

The Groningen Protocol was established in collaboration with the district attorney following two court cases in the
1990s. In the first case, a physician ended the life of a newborn baby who had an extreme form of spina bifida. In the
second case, a physician ended the life of a baby with a very severe chromosome disorder. In both cases, the doctors
were acquitted. The Protocol was designed for those rare cases where a baby’s condition is stable and he or she is not
dependent on intensive care, but no cure is available. Most of these babies would not be expected to live for very long
without further intervention.

The Protocol lists strict criteria that must be met before the ending of life can be carried out. These are as follows: the
diagnosis and prognosis must be certain; hopeless and unbearable suffering must be present; these conditions must
be confirmed by a least one independent doctor; both parents must give informed consent; and the procedure must
be performed in accordance with the accepted medical standard. High doses of an opiate (such as morphine) and a
benzodiazepine (sedative) are given to bring about death. To end life without suffering is the primary objective.
A baby gradually becomes sleepy, then unconscious and dies after one to two days. Muscle relaxants to stop breath-
ing or potassium injections to stop the heart are not used.

After the baby has died, the doctors must report the procedure to the ‘prosecuting authority’. This legal body must
determine whether the decision was justified and whether all necessary procedures had been followed. Twenty-two
cases of active ending of life in newborn babies were reported to the legal authorities between 1997 and 2004. None
of the physicians involved were prosecuted. It has been suggested, however, that most cases are not recorded or
reported.†

Following calls from doctors, in November 2005, the Justice Minister and the State Secretary for Health, Welfare and
Sport of the Netherlands decided to establish a committee to advise the Public Prosecution Service on matters relat-
ing to the termination of life of the newborn and late-term termination of pregnancy. Membership of the committee
will comprise three physicians (who will share a single vote); an ethicist; and a lawyer in the chair. The committee will
assist the prosecutor in reaching a decision on whether or not to prosecute the doctors involved. Its opinion will be
sent to the College of Procurators-General, which will then assess whether the doctor acted in accordance with stan-
dards of due care.‡

The authors of the Groningen Protocol advise that following it “does not guarantee that the physician will not be
prosecuted”.** However, many hospitals have accepted the Protocol, or something similar, and it has the support of the
Dutch Paediatric Association, which intends to transform it into a national protocol. It was reported to the Working
Party that parents seldom challenged medical opinion in the Netherlands and it was rare for a case to reach the courts.
In the case of any disagreement, the usual situation was for the baby to be transferred to another hospital.

* Verhagen E and Sauer PJJ (2005) The Groningen Protocol – euthanasia in severely ill newborns N Engl J Med 352: 959–62.
† Verhagen E and Sauer PJJ (2005) The Groningen Protocol – euthanasia in severely ill newborns N Engl J Med 352: 959–62;

Verhagen AAE and Sauer PJJ (2005) End-of-life decisions in newborns: an approach from the Netherlands Pediatrics 116: 736–9.
‡ Ministry of Health, Welfare and Sport of the Netherlands (2005) Press Release: Advisory Committee on termination of life of

neonates, available at: http://www.minvws.nl/en/press/ibe/2005/advisory-committee-on-termination-of-life-of-neonates.asp,
accessed on: 8 Dec 2005; Ministry of Justice of the Netherlands (2005) Termination of life in newborns and late pregnancy 
termination: Questions and answers, available at: http://english.justitie.nl/currenttopics/pressreleases/archives2005/
Termination-of-life-in-newborns-and-late-pregnancy-termination.aspx?cp�35&cs�1578, accessed on: 29 Sept 2006.

** Verhagen E and Sauer PJJ (2005) The Groningen Protocol – euthanasia in severely ill newborns N Engl J Med 352: 959–62.
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illogical that it is unlawful to kill the patient directly. In paragraph 2.33, we considered this
dilemma and concluded that it is ethically defensible to continue to distinguish between
withholding/withdrawing life-saving treatment, and actively ending life. Within the
Working Party, we acknowledged that members held different views on whether
any form of active ending of life could ever be ethically justifiable. We unanimously
agreed that laws expressly and exclusively allowing ending the life of newborn
babies should not be recommended. Further, we found it difficult to envisage how laws
specifically designed to allow active steps to end a newborn baby’s life could be framed. Our
rationale for this conclusion is presented in the following paragraphs.

8.41 We begin by considering what, hypothetically, the conditions might be for any law intro-
duced in the UK to allow the active ending of the life of a baby. The first practical question
would be who would authorise the proposal to act to end the life of the newborn child. We
would envisage a minimum of four conditions as follows: (a) the parents request that doctors
actively end their baby’s life; (b) parents and health professionals agree that it is not in the
baby’s best interests to survive, and neonatal intensive care should (in any event) be with-
drawn; (c) the interests of the baby are best served by ending his or her life quickly and pain-
lessly; and (d) a second opinion has been sought which agrees with the proposal. These
apparently simple hypothetical conditions raise several questions. If the justification for
active steps to end life is that the welfare of a baby is best served by a swift and painless
death, then reservations must be expressed about any requirement that both parents and
doctors must concur in a judgement about the baby’s interests. It is unrealistic to envisage
legislation in the UK which did not offer doctors a right to refuse to practise euthanasia on
grounds of conscience. When analogous rights of conscientious objection are granted in
other legislation, it is clear that the objector is required to refer his or her patient to another
clinician.70 The difficulty of moving a baby already gravely ill may either render any ‘right’ to
euthanasia impracticable, or render the right to conscientious objection meaningless.

8.42 We have assumed that parental agreement would be a prerequisite of active intervention to
end life (as it is in the Netherlands, see Box 8.2). Yet if the moral case for laws permitting such
intervention is the imperative to avoid suffering, it could be argued that parental objections
should not be determinative. We cannot envisage legislation that authorises the killing of
babies (for whatever reasons) without parental consent. The decision of the European Court
on Human Rights makes it clear that acting against parental objections would constitute a
violation of Article 8 of the Human Rights Convention (a right to respect for private and fam-
ily life), unless authorised by an independent tribunal.71

8.43 The second practical question we considered was that of what time limits would be set within
which the law would permit actively ending the life of a baby. One such limit could be the tran-
sition point at which a baby is no longer considered to be ‘newborn’, defined as being within
28 complete days of delivery. This definition serves a useful purpose as an indicator of a baby’s
stage of development, but we question whether it would be sufficiently robust to be used as a
time limit to decide on whether the active ending of life is permissible. On what basis could it
be lawful to permit active steps to end life at 28 days but not 29? A limit would constrain deci-
sion making and possibly put pressure on doctors and parents to make a hasty decision. If par-
ents and doctors were permitted to end a newborn baby’s life on grounds of extreme suffering,
such legislation can only logically be located in laws permitting non-voluntary euthanasia for
all children and mentally incapacitated adults.

70 General Medical Council (2001) Withholding and Withdrawing Life-prolonging Treatments: Good practice in decision-making,
paragraph 28.

71 See Glass v UK (above).
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Withholding or withdrawing treatment

8.44 We have seen (paragraphs 8.18–8.20) that the legal principles governing decisions to with-
hold or withdraw treatment from a baby whose prognosis is poor have developed on a case
by case basis. Decisions to withhold or withdraw treatment made consensually by a baby’s
parents and doctors are lawful providing that the decisions are made in the best interests of
the baby. When doctors and parents agree what should be done, any form of external review
of the decision is unlikely. This lack of independent validation of the decision to allow the
baby to die has two possibly adverse results. (a) As we have said, doctors may fear that retro-
spectively either parents or some third party may challenge the judgement as to the interests
of the child, leaving them vulnerable to criminal prosecution. (b) The baby may be said to
have no-one who speaks for him or her.

8.45 Fears of retrospective criminal investigation should not be dismissed lightly. In the case of Dr
Leonard Arthur in 1981, the doctor and the baby’s parents were in complete agreement
about allowing a baby who had Down’s syndrome to die. It was another health professional
at the hospital who reported the case to the police.72 Withholding food from a baby with
Down’s syndrome would today be seen as unjustified and unethical. The baby in Dr Arthur’s
care had no-one to speak for him and, unlike in more recent cases where parties and doctors
disagreed, no application was made in the courts.

Legislation on withholding treatment: would it help?

8.46 In the debate that followed the case of Dr Arthur, a proposal for a draft Limitation of Treatment
Bill was published in 1981.73 It proposed that no criminal offence would be committed where a
doctor refused or ceased treatment of an infant under 28 days, provided that (a) the parents
gave their written consent, and (b) two doctors, both of at least seven years’ standing, and one
of them being a paediatrician, certified in writing that the infant suffered from severe ‘physical
or mental handicap’ that was either irreversible or of such gravity that after receiving all rea-
sonably available treatment the child would enjoy no worthwhile quality of life. The Bill would
direct doctors to consider a number of factors in assessing the child’s likely quality of life. They
should consider (inter alia) the degree of pain and suffering likely to be endured, the child’s
potential to communicate, and also the willingness of the parents to care for him or her and the
effect that that may have on their physical and mental health. Although the draft Bill stimu-
lated further discussion, it was never taken forward into legislation.

8.47 Mason and McCall Smith originally called for similar legislation. However, in the current edi-
tion of Mason and McCall Smith’s Law and Medical Ethics, Mason and Laurie move towards
the view that legislation relating to babies, should it be needed, must be part of broader leg-
islation addressing the law regulating withdrawal of treatment and assistance to die at any
age.74 We agree that legislation designed exclusively to address decisions relating
to newborn babies alone is not to be recommended. Should more general legislation
be introduced to regulate the kinds of decisions this Report addresses, we doubt whether it
will offer the clarity and predictability that might be its objective. Whatever terminology is
used there will remain room for disagreement about the criteria set in any possible statute.
Parents and doctors may well continue, on occasion, to have different perceptions of when
those criteria are met. We consider that the current legal principles centred on seek-
ing agreement between parents and professionals as to the best interests of the

72 See R v Arthur (1981) 12 BMLR 1 discussed in Mason JK and Laurie GT op cit at 546 –7; and see Brazier Mop cit at 344 –5; Benyon
H (1982) Doctors as Murderers Crim L R 17; Gunn M and Smith J C [1985] Arthur’s Case and the Right to Life of a Down’s Syndrome
Child Crim LR 705.

73 See D Brahams (1981) 78 Law Soc Gaz 1342.

74 Mason JK and Laurie GT op cit at 564 –5.



C r i t i c a l  c a r e  d e c i s i o n s  i n  f e t a l  a n d  n e o n a t a l  m e d i c i n e

1 4 3

C
H

A
P

T
E

R
 

8
D

E
C

I
S

I
O

N
 

M
A

K
I

N
G

:
 

R
E

G
U

L
A

T
I

O
N

 
A

N
D

 
R

E
S

O
L

U
T

I
O

N

baby are, in principle, correct and sufficient. Some further clarification as to the cri-
teria on which best interests are judged would be helpful and we develop this sug-
gestion further in Chapter 9. Measures to improve the process of decision making
and minimise conflict are also needed.

A role for clinical ethics committees?

8.48 While we consider that new legislation may not in practice offer more clarity for the resolu-
tion of cases, it might provide some reassurance to doctors that their decisions (if taken in
good faith) would not retrospectively be challenged in the criminal courts. The proposed (but
unpursued) 1981 proposal for a draft Limitation of Treatment Bill (paragraph 8.44) granted
no additional voice to the baby. We have considered whether without legislation there are
means to introduce some form of external validation of decision making designed both to
reassure professionals and ensure adequate articulation of the interests of a baby and his or
her family. That there might increasingly be a need for such measures was signalled to us in a
number of responses to our consultation.75 We go on to explore an expanded role for clinical
ethics committees (CECs).

8.49 Multi-disciplinary CECs currently operate in several different types of organisation (see
Box 8.3). Sometimes styled hospital ethics committees, CECs are distinct from the more for-
mally constituted research ethics committees. A Report by the Royal College of Physicians
(RCP)76 describes the three main functions of CECs as education (raising awareness of ethical
issues and helping health professionals develop skills to address ethical issues in their prac-
tice), policy and guidelines (developing policies originating from the Department of Health or
the local hospital trust) and case consultation (assisting in individual cases). In some regions,
CECs have implemented a rapid response system to deal with urgent cases. Whereas in the
USA case-specific advice is provided frequently by hospital-based CECs, this practice is found
much less frequently in the UK. Virtually all major hospitals in the USA have a CEC supported
in most instances by one or more bioethics consultants, and clinical bioethicists. Neonatal care
and the treatment of children are already areas of medicine addressed by CECs in the UK. The
view of the Working Party is that that there is scope for a greater number of UK
neonatal intensive care units (and tertiary referral fetal medicine centres) to bene-
fit from general and specific advice of a local clinical ethics committee.

75 For example, the RCPCH commented that “The need for second opinions, ethical review and support are all becoming more apparent.”

76 Royal College of Physicians (2005) Ethics in Practice: Background and recommendations for enhanced support (London: Royal
College of Physicians). The Report describes the current operation of CECs in the UK in detail. It makes constructive recommenda-
tions on membership, education and working methods.

77 A practical guide to clinical ethics support (2005), available at: http://www.ethics-network.org.uk /reading/Guide/Guide.htm, accessed
on: 29 Mar 2006.

Box 8.3: Clinical ethics committees in the UK*
In the UK, clinical ethics committees are to be found most commonly within NHS trusts and hospitals. There are
approximately 70 CECs in total.77 These committees are multi-disciplinary, usually consisting of between six and 
26 members with medical and nursing expertise, lay representatives and sometimes a chaplain or other religious 
representative. The roles of the committees vary but include providing ethical advice for the development of policy
and guidelines, supporting health professionals in individual cases and facilitating ethics education for health profes-
sionals.

* Royal College of Physicians (2005) Ethics in Practice: Background and recommendations for enhanced support (London: Royal
College of Physicians), p 27–9; General Medical Council (2001) Resolving disagreements about best interests, in Withholding and
Withdrawing Life-prolonging Treatments: Good practice in decision-making, available at: http://www.gmc-
uk.org/guidance/library/witholding_and_withdrawing/witholding_lifeprolonging_guidance.asp, accessed on: 2 Aug 2006.



8.50 Other advice is available at the national level.78 The variations in practice we have encoun-
tered in our fact-finding meetings suggest that the Royal Colleges’s advice is interpreted
somewhat differently across the UK. We see it as important to strike the right balance
between national policy and local variation. CECS already work together within the UK
Clinical Ethics Network. We would see it as important that CECs addressing fetal and neona-
tal medicine make particular efforts to work together. Information and views could be shared
and differences in practice, or views about ethics explored. Local differences should not be
considered necessarily undesirable. Hospitals serve their different local communities, and reli-
gious and cultural traditions play a major role in decision making in neonatal medicine. A CEC
providing advice suitable to local needs must be aware of the religious, cultural and social
profile of families in its area. We endorse the recommendations of the RCP Working
Party:79

“The beliefs, practices and language of the populations being served by a health care
institution are important and ethics support will need to be sensitive to them. This
underlines the need for local ethics support to complement national advice guidelines
and support, as well as for such support to draw upon appropriate local expertise.”

8.51 Setting policy is perhaps the easier of the objectives for CECs in this field of medicine.
Addressing particular cases will be more challenging. CECs could be charged to review all
decisions made in relation to withdrawal of intensive care, whether such decisions are made
by agreement between parents and professionals or not. Such a review would ensure an
external and independent evaluation of a baby’s interests. Evidence of the concurrence of the
CEC would provide some protection for clinicians whose decisions are later questioned. Two
particular challenges would need to be addressed. First, the CEC in its present form is prima-
rily designed to provide ethics support for health professionals. The RCP Working Party has
emphasised that the parental perspective is highly important and would advise the inclusion
of lay members who may require some ethics training. But in cases of conflict, the CEC may
not be perceived as sufficiently independent from the health providers. Secondly, for the
kinds of dilemma addressed in this Report, there are logistical problems. Rapid advice would
sometimes be required and mechanisms would be needed to achieve this. Such provision may
well not be possible in all circumstances, for example with regard to decisions about resusci-
tation; however, one basis for such a mechanism would be for some members of existing
CECs, or other facilitors, to be available on call to hospital staff.

Resorting to the courts

8.52 There is a perception that the number of cases involving the courts where parents and doctors
dispute what constitutes a baby’s best interests seems to be increasing, although robust evi-
dence is lacking. Such disputes are, however, not new.80 Conflicts aired in court attract a high
degree of media attention, and on some occasions court proceedings have been conducted in
a climate of acrimony and hostility. Resort to the courts is also costly. The dispute relating to
the care of Charlotte Wyatt has so far involved five hearings and is reported to have cost the
taxpayer £500,000.81 The polarisation of views that inevitably follows an application to court
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78 Royal College of Physicians (2005) Ethics in Practice: Background and recommendations for enhanced support (London: Royal
College of Physicians), pp 27–9; General Medical Council (2001) Resolving disagreements about best interests, in Withholding and
Withdrawing Life-prolonging Treatments: Good Practice in Decision-making, available at: http://www.gmc-uk.org/guidance/library/
witholding_and_withdrawing/witholding_lifeprolonging_guidance.asp, accessed on: 2 Aug 2006.

79 Royal College of Physicians (2005) Ethics in Practice: Background and recommendations for enhanced support (London: Royal
College of Physicians), p 38.

80 See, for example, Re B [1981] IWLR 1421 and see Mason JK and Laurie GT op cit at 546 –9.

81 The Times (17 October 2006) Carers sought for baby Charlotte as parents part, available at: http://www.timesonline.co.uk /article/
0,,2-2406775,00.html, accessed on: 20 Oct 2006.



may sour the relationship between the family and the doctors. However wise the judge, or
right the eventual decision, there must be a sense in which the involvement of the courts is a
very stressful experience for the child’s family and the professionals.

8.53 As we have said, doctors cannot unilaterally override decisions of parents save in a genuine
emergency (paragraph 8.10). A further important consideration is that in court a baby is
given an independent voice through a guardian who is appointed exclusively to investigate
and present that baby’s interests. Accepting the role of the courts in truly irresolvable dis-
putes still allows us to seek to minimise the involvement of the courts where this is possible.
This could be achieved by further clarification of the legal principles governing disputed cases
and by identifying alternative means of dispute resolution (see paragraphs 8.54–8.62).

Best interests and parental views

8.54 Before a healthy child can be removed from his or her parents, or other intervention by the
State is permissible under the Children Act 1989, a risk of significant harm to the child must
be demonstrated. So we might ask whether in disputes about the appropriate care of a new-
born baby, the courts should require doctors to demonstrate an unacceptable degree of harm
to the baby if the parents’ wishes are allowed to prevail? Or the law could demand that the
decisions of a reasonable parent be respected, the onus being on the doctors to show that
any disputed decision fell outside the bounds of reasonableness? Some might say that such
changes to the legal test risk overshadowing the primary consideration which is a baby’s own
interests. The decision of the Court of Appeal in Re T82 accorded weight to parental views of
affirming the close link between parent and child, in this case not to proceed with treatment
they regarded as invasive, against clinical opinion (paragraph 8.29). The judge in An NHS
Trust v B83 emphasised the baby had “. . . close relationships with a family who have spent
and are able to spend very considerable time with him, and does already have an accumula-
tion of experience and the cognition to gain pleasure from them” and required some, if not
all the treatment that the parents wished, against clinical opinion (paragraph 8.33). It is the
view of the Working Party that according a greater weight to parental views of the
baby’s interests in cases when the outcome for their baby can reasonably be dis-
puted could potentially minimise disputes without prejudicing the welfare of the
baby. A more transparent and structured set of criteria for judging best interests
might also be useful. We propose such criteria in Chapter 9. Such criteria would iden-
tify the questions that are relevant in making such decisions.

8.55 Whatever criteria are used to determine whether a baby should continue in intensive care or
receive to other measures to prolong life, disagreements will still arise. We have suggested
(paragraph 8.49) that all decisions relating to withdrawal of life-sustaining care should be
reviewed by a CEC. That process itself may help to minimise the incidence of disputes.
However, parents may perceive a CEC as simply an adjunct of the hospital and be suspicious
of its objectivity and neutrality. Committees are not generally well suited to addressing dis-
putes. Formal hearings to allow each side to put its case would be time-consuming and could
exacerbate antagonism between the parties. Another approach to the resolution of disputes
entails mediation.

Mediation

8.56 We are aware of the development in the USA of a process of what is described as bioethics
mediation, expressly designed for disputes between patients and their families on the one
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82 [1997] 1 All ER 106 CA.

83 [2006] EWHC 507.



hand, and doctors, other health professionals and health providers on the other.84 Bioethics
mediation is used in disputes in which neither party contemplates referral to a court, and to
attempt to minimise the numbers of cases that do go to court. A sharp distinction is drawn
between bioethics mediation and bioethics consultation. In the USA, the latter process may
be carried out by either a CEC or a bioethics consultant. Dubler and Liebman85 explain:

Bioethics Mediation is different from Bioethics Consultation. Bioethics Consultation refers to
a directed substantive process. The consultant listens to the parties and helps move them
toward a principled resolution of the dispute by explaining ethical principles and legal rules,
applying them to the facts, and presenting the social consensus on the permissibility of dif-
ferent practices. Bioethics mediation refers to the use of classical mediation techniques to
identify, understand and resolve conflicts. Bioethics mediation and bioethics consultation
may both be employed in a particular case at different points in the process. Mediation is
more inclusive and empowering, and consultation is more authoritarian and hierarchical;
either or both may be required in any complex case, even within a single meeting.

We note that in the USA, bioethics mediation is by no means restricted to cases that might
otherwise be referred to the courts. It is a process that can be embarked on at an early stage
before a disagreement crystallises as a conflict.

8.57 When disagreements arise about the care of a very ill baby, there is rarely a ‘right’ answer and
therefore the potential benefits of mediation merit examination. In the UK, mediation is
increasingly used to assist parties in disputes that might otherwise be adjudicated in the
courts. Mediation empowers the parties to a dispute to seek to resolve their disagreement
themselves. Mediation has been defined as follows:

“Mediation is a flexible process conducted confidentially in which a neutral person actively
assists the parties in working towards a negotiated agreement of a dispute or difference,
with the parties in ultimate control of the decision to settle and the terms of resolution”.86

8.58 Mediation thus seeks to bring together the parties who disagree. It identifies the parties and
clarifies their interests. It offers opportunities to draw in the wider family (and religious advis-
ers). It seeks to minimise disparities in power and to find common ground. The mediator will
seek to help the parties to find a “principled resolution”87 and remain available to assist with
follow up, whether or not agreement is reached, and with implementation of any agree-
ment. Mediation will not however provide an answer to every dilemma. It may, however,
facilitate better communication, reduce acrimony and narrow down the issues requiring for-
mal adjudication in the courts. Inevitably some parties may have reservations about the
process or there may be fundamental disagreement prompted by ethical concerns. For exam-
ple, parents of a baby with trisomy 18 (Edwards Syndrome) whose faith requires that every
possible intervention to prolong the life of their child is required are unlikely to find accord
with doctors who consider that ventilating that child is futile. However, mediation may be
able to help the parties understand each other better and help to reinforce and restore trust.

8.59 Mediation is used increasingly in legal disputes about medical practice, some of which involve
ethical issues. In the context of claims for clinical negligence, the rules of the court require
that parties seeking compensation consider alternative dispute resolution. Mediation is
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84 Dubler NC and Liebman CB (2004) Bioethics Mediation: A guide to shaping shared solutions (United Hospital Fund of New York).

85 Ibid.

86 Centre for Effective Dispute Resolution website Glossary, available at:
http://www.cedr.co.uk /index.php?location�/ library/glossary.htm; article available at:
http://www.cedr.co.uk /index.php?location�/news/archive/20041101.htm, accessed on: 9 Oct 2006.

87 Dubler NC and Liebman CB (2004) Bioethics Mediation: A guide to shaping shared solutions (United Hospital Fund of New York).



actively encouraged. Compared with litigation, it is much quicker, less expensive, less stressful
and more flexible for the parties involved.88 Mediation has been used to facilitate discussion
in cases such as disputes about the costs of future care and possible withdrawal of treatment
from patients in persistent vegetative state. We note that mediation achieved a successful
outcome in one of the two group litigation claims arising out of the controversy in the UK on
organ retention, and aided the resolution of the second.89 We are also aware that mediation
is now being piloted in the UK by the Centre for Effective Dispute Resolution for the
Healthcare Commission, as a means of more effective local resolution of complaints about the
NHS.

8.60 Mediation can be valuable in helping to resolve other kinds of disputes. In family law, it has
been used effectively in disagreements between parents about the care of their children fol-
lowing a divorce, although it has proved to be less so when made compulsory.90 We recognise
that disputes involving family law and cases of clinical negligence present somewhat differ-
ent challenges to those raised by critical care decision making in fetal and neonatal medicine.
Nevertheless, there are similarities in that strong emotions are usually involved. In assessing
whether mediation might play a useful role in the kinds of disputes addressed in this Report,
the experience of family law mediation will also need to be addressed.

8.61 Mediation is a skilled process. It is not simply a question of introducing a third party to chair
a round table discussion. The process recommended by the Centre for Effective Dispute
Resolution is described in Box 8.4.

8.62 We consider that there are potential advantages to using mediation in disputes
about critical care decisions in neonatal medicine. We recommend that the UK
Departments of Health examine the benefits that mediation may offer, with a view
to setting up a pilot study to evaluate the possible merits for critical care decision
making in neonatal medicine.
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88 Centre for Effective Dispute Resolution What is Mediation?, available at:
http://www.cedrsolve.com/index.php?location�/services/mediation /default.htm, accessed on: 20 July 2006.

89 Allen T (2004) Personal injury mediation: are courts and lawyers preventing its development?, available at:
http://www.cedr.co.uk /index.php?location�/ library/articles/PI_mediation_are_courts_preventing.htm, accessed on: 29 Sept 06; Allen
T (2006) Working for a social business, available at: http://www.cedr.co.uk /index.php?location�/ library/articles/20060222_167.htm,
accessed on: 29 Sept 06.

90 Fortin J (2006) Children’s Rights and the Developing Law, 2nd Edition (London: LexisNexis), pp 207–8.

Box 8.4: Dispute resolution
The Centre for Effective Dispute Resolution in the UK describes the process of mediation as involving the selection of
a suitable mediator (or mediators), arranging the mediation and a series of joint and private discussions with the
mediator.* The mediator is usually someone who has been trained in this role and is independent of all the parties in
the dispute. The mediator’s primary role is to help the parties come to their own settlement rather than to come to a
judgement him or herself, although his or her approach may vary from merely facilitating the discussions of the par-
ties to intervening and proposing options for settlement. If a solution or settlement is agreed upon in the mediation,
it is written up and signed by both parties and often becomes legally binding. Because the parties take up mediation
voluntarily, either of them can suspend the process at any stage.

* Centre for Effective Dispute Resolution The Mediation Process, available at: http://www.cedrsolve.com/index.php?location�/
services/mediation/process/default.htm, accessed on: 20 July 2006.




